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In the United States Circuit Court in and for the Ninth

Circuit, Northern District of California.

Altoona Quicksilver Mining Company/

Plaintiff,

vs. \Xi Law.

Integral Quicksilver Mining Company,

Defendant.

Complaint.

The said plaintiff, by Messrs. Cross, Hall, Ford &

Kelly, its attorneys, complains of the said defendant, and

for cause of complaint alleges:

I.

That the said plaintiff is, and for more than twenty

years last past has been, a corporation duly organized

and existing under and by virtue of the laws of the State

of California, and having its principal place of business

in the city and county of San Francisco, State of Cali-

fornia.

II.

That the said defendant. Integral Quicksilver Mining

Company, is a corporation duly organized and existing

under and by virtue of the laws of the State of West

Virginia, and having its principal place of business at the

city of New York, in the^State of New York.
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III.

That 'the place of residence of said plaintiff is in the

State of California, and that the place of residence of the

said defendant is outside of the State of California, and

within the United States.

IV.

That the said plaintiff is the owner of, and entitled to

the possession of, and prior to the wrongful acts of the

defendant hereinafter alleged had been for more than

fifteen years in the notorious, peaceable, continuous, ad-

verse possession of, those two certain ditches, and the

water rights appurtenant thereto (and during all of said

time paid all of the taxes, State, county, and municipal

assessed thereon) described as follows :

1. The Altoona Ditch, sometimes called the Crow

Creek Ditch, a ditch taking water out of Crow Creek, in

the county of Trinity, State of California, and running and

extending thence, by the way of Wiltz Ravine (and also

taking water therefrom), to the Altoona Quicksilver

Mines, in said Trinity County.

2. The Boston Ditch, also taking water from said

Crow Creek, and running thence across Wiltz Ravine

(and taking the water therefrom), and extending thence

and therefrom to the said Altoona Quicksilver Mines.

3. The ri^ht to receive from said Crow Creek and said

Wiltz Ravine, and to divert therefrom, by means of said

ditches, all of the water flowing in said Crow Creek and

said Wiltz Ravine, not exceeding the capacity of said

Altoona Ditch and Boston Ditch, to receive and convey
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the same to the said Altoona Quicksilver Mines. Said

water rights beino- of the extent of five hundred miners'

inches of runninof water, measured under a four-inch

pressure, and being the first and prior right to divert

waters from said Crow Creek and Wiltz Kavine.

V.

That, for more than five years, viz : for about fifteen

years next preceding the wrongful acts of the defendant

hereinafter alleged, the said plaintifl^ and its grantors,

have been in the notorious, continuous, exclusive, ad-

verse possession of the said Altoona and Boston ditches,

and of the said water right, using and appropriating the

same to its own use and for its own purpose, and claim-

ing the same adversely to all the world, and during all of

said time has paid all of the taxes, State, county, and

municipal, which have been levied and assessed thereon.

VI.

That, whilst said ditches and water ritjhts were so in the

possession of the said plaintiff, and on or about the 29th

day of August 1893, the said defendant, the Integral

Quicksilver Mining Cogipany, by its officers, agents, and

employees, wrongfully and unlawfully, and against the

will of said plaintiff, and without any riglit whatever,

entered into and upon the said Crow Creek and Wiltz

Ravine and said Boston Ditch, and took possession of

said Boston Ditch, and in, and through it, diverted and

turned all of the water coming to the head of said Bos-

ton Ditch, and to said Boston Ditch where it crosses

said Wiltz Kavine, and turned all of the water away
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from said Altoona Ditch, and conducted and conveyed

the same away from the plaintiff's mines and reduction

works, where tlie said plaintiff was accustomed to use

and had use for the same, and ousted and ejected the

said plaintiff from the said Boston Ditch and the said

water rights, and deprived the said plaintiff of the pos-

session thereof, and appropriated the same to its, the said

defendant's own use, and has ever since continued wrong-

fully and unlawfully to withhold the possession of the

said Boston Ditch, and the said waters and water rights

from the said plaintiff", and without right, and wrongs

fully, the said defendant still holds and withholds from

the plaintiff' the possession of the said Boston Ditch,

and of the said waters and water rights to the injury of

said plaintiff in the sum of five thousand dollars.

VII.
,

That the value of said Boston Ditch and of the said

waters and water rights so wrongfully taken possession

of and withheld by said defendant from said plaintiff is

more than two thousand d(^llars.

YIII.

That the said ditches, waters and water rights, and

Crow Creek and Waltz Ravine, and Altoona Quicksilver

Mines, are all situated in the county of Trinity, State of

California, and within the said Northern District of

California.

Wherefore, the said plaintiff prays judgment for the

possession of said Boston Ditch, and of said water rights,
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and for damages in the sum of five thousand dollars, and

for its costs of suit.

CROSS, HALL, FORD & KELLY, and

NAPHTALY, FRIEDENRICH & ACK-
ERMAN,

Attorneys for Plaintiff.

State of California,
,^ ss.

City and County of San Francisco, !

Charles AUenberg, being first duly sworn according to

law, deposes and says: That he is the secretary of the

said plaintiff, the Altoona Quicksilver Mining Company,

a corporation; that he has heard the foregoing Complaint

read, and knows the contents thereof, and that the same

is true of his own knowledge, except as to the matters

therein stated on his information or belief, and as to

them he believes it to be true.

Charles Allenberg.

Subscribed and sworn to before me this 4th day of

December, A. D. 1893.

[seal] L. Meininger,

Notary Public.

[Endorsed]: Filed December 4, 1893. W. J. Costi-

gan, Clerk. By W. B. Beaizley, Deputy Clerk.



Integral Quicksilver Mining Co.

In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

Altoona Quicksilver Mining Company,N^

. Plaintiff,

vs.
>At Law.

Integral Quicksilver Mining Company,

Defendant.

Answer.

Comes now defendant, the Integral Mining Company,

and for answer to the Complaint of plaintiff herein

alleges, admits, and denies as follows :

I.

Defendant admits paragraph I of said Complaint.

II.

Defendant admits paragraph II of said Complaint.

III.

Defendant admits paragraph III of said Complaint.

IV.

Defendant denies, upon his information and belief, that

plaintiff is, or that it was at any of the times in Complaint

mentioned, or ever \vas, the owner of or entitled to the

possession of the Altoona Ditch, sometimes called the

Crow Creek Ditch, in the county of Trinity, State of
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California, running and extending thence by way of the

Wiltz Ravine to the Altoona Quicksilver Mines in

Trinity County, or taking water therefrom, or that

plaintiff is now or ever was such owner of any part or

portion or parcel thereof

Denies upon like information and belief that plaintiff

was or has been for more than fifteen j^ears, or for any

time whatever prior to the commencement of this ac-

tion, in either the notorious, peaceable, continuous, or

adv^erse possession of said Altoona Ditch, as in Com-

iilaint described, or any part or portion thereof, or

that during all or any of said times plaintiff has paid

all or any of the taxes, either State, county, or munici-

pal, assessed upon said Altoona Ditch aforesaid.

V.

Defendant denies that plaintiff is, or that it was at

any of the times in the Complaint mentioned, or that it

ever was, the owner of or entitled to the possession of

the Boston Ditch, taking water from said Crow Creek, and

running thence across Wiltz Ravine, and extending

thence and therefrom to tlie Altoona Quicksilver Mines,

and taking the water therefrom to said mines,

as in Complaint described, or that plaintiff is now or

ever was such owner of any part, portion, or parcel of

said ditch as therein described.

Denies that plaintiff is, was, or has been for more

than fifteen years, or for any time prior to the commence-

ment of this action, in either the notorious, peaceable,

continuous, or adverse possession of said Boston Ditch,

as in Complaint mentioned and described, or any part or
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portion thereof, or that during all or any of said times

plaintiff was paid all or any of the taxes, either State,

county, or municipal, assessed upon Boston Ditch afore-

said.

VI.

Defendant denies that plaintiff is the owner of or en-

titled to the right to receive from Crow Creel^or from

Wiltz Eavine, or to divert therefrom by means of the

ditches in the Complaint mentioned," or by means of either

of them, all or any of the waters flowing in said Crow

Creek or in said Wiltz Ravine, not exceeding the capa-

city of said Altoona Ditch and Boston Ditch, or that

he is entitled to any such right whatever to take any of

said waters, or to receive or convey the same to said Al-

toona Quicksilver Mines.

Defendant denies upon its information and belief that

plaintiff has any water rights in or to the waters of said

Crow Creek or said Wiltz Ravine to the extent of five

hundred miners' inches, running water measure under a

four-inch pressure, or that it has any such right what-

ever. And denies that said alleged right of plaintiff is

the first or prior right to divert waters from said Crow

Creek and Wiltz Ravine, or that plaintiff has any such

right to divert any of such waters.

VII.

Defendant denies that plaintiff or its grantors, or

either of them, have been in either the notorious, con-

tinuous, exclusive, or adverse possession of said Altoona

or Boston ditches for more than five years next preced-

hw the alleged acts of said defendant as in Complaint al-
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legecl, or that it or its grantors bad or has been in

sucli possession for fifteen or for an}' number of years

whatever, or that it or its grantors has ever been in such

or any possession of the water riglits alleged in Com-

plaint to be appurtenant to said ditches, or to either of

them, for five or for fifteen j^ears, or for any time what-

ever. And denies that during all or any of said time

aforesaid plaintiff has paid all or any of the taxes, State,

county, or municipal, that have been levied or assessed

upon or against said property.

Denied that plaintiff has been in such possession of

said water rights, or that it has been using or appro-

priating said water rights for its own use and purposes,

or claiming the same adversely to all of the world during

said time aforesaid, or during any part or portion thereof,

or that plaintiff has at any of said times, or during any of

the times in Complaint mentioned, paid any of the taxes,

State, county, or municipal, which have been levied or

assessed upon said property.

VIII.

Defendant denies that while the said ditches in the

Complaint described were in the possession of plaintiff, or

on or about the 29th day of August, A. D. 1893, or at

any other time, the defendant, the Integral Quicksilver

Mining Company, by any of its oflScers, agents, or

employees, either wrongfully or unlawfully or against the

will of plaintiff, or without any right whatever, or that

they ever or at all, entered into, in, or upon said Crow

Creek and Wiltz Kavine and took possession of said Boston

Ditch, or that defendant ever took possession of said
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Boston Ditch at all except as herein stated. Denies

that they turned all of the water coming down to the

head of said Boston Ditch, or to said Boston Ditch

where it crosses Wiltz Ravine, or that the}^ turned

all or any of the water awa}' from said Altoona

Ditch, or that they conducted the same away from

plaintiff's mines or reduction works, except as herein

stated. Denies that plaintiff or its grantors were accus-

tom to use or had used any of the waters of Crow Creek

or Wiltz Ravine that flowed throuo-h said Boston Ditch

for any mines or reduction works, or for any other pur-

pose, for more than twelve 3'ears next before the com-

mencement of this action, if in fact plaintiff ever did use

any of such waters. Denies that defendant ousted or

ejected plaintiff from said Boston Ditch or from the

possession thereof, or deprived it of the possession

thereof for the reason that plaintiff was not and has not

been in the possession of said ditch or of any of the

water rights appurtenant thereto or connected therewith

for more than twelve 3'ears last past.

Defendant admits that it has appropriated the waters

of said Crow Creek and Wiltz Ravine that flow through

said Boston Ditch to its own use, and that it now does

so and was so doing at the time of the commencement

of this suit, and alleo-es that it had done so for more than

five years next before the commencement of this action,

but denies that it does so without right or wrongfully or

unlawfully. Admits that defendant still holds and with-

holds from the plaintiff the possession of the said Boston

Ditch and of the water rights connected therewith, but

denies that they withhold any of the other water rights



V. Altoona Quicksilver Mining Co. 11

in Complaint mentioned from plaintiff or from any other

person.

Denies that plaintiff is or was, or has been, injured by

an holding or withliolding of any ditch or water rights

from it by defendant in the sum of five thousand dollars,

or ill any sum or amount whatever.

IX.

Defendant admits that the value of said Boston Ditch

and of the water and water rights is two thousand dol-

lars, but denies that the same were wrongfully taken

possession of by or withheld by defendant from plaintiff".

X.

And for a farther answer herein defendant alleofes: that

defendant and its grantors have been ensfatjed in the busi-

ness of mining and retorting quicksilver in the county of

Trinity, State of California, for more than ten years last

past, next before the commencement of this suit, and de-

fendant further alleges upon its information and belief

that long prior to the year A. D. 1880 said Boston Ditch

and water rights connected therewith as in the Com-

plaint described were used in connection with the opera-

tion of certain mining claims situated in Trinity County,

State of California, and said water was diverted from

said streams and carried to said mines and mining claims

by means of said Boston Ditch, and said water, to the

amount of two hundred and fifty miners' inches, was so

diverted, appropriated and used in and about said mines

and mining claims. And defendant further avers upon

its information and belief that for two years,or thereabouts,

prior to the year A, D. 1880, to wit, in the year 1878, said
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u)ining claims, said Boston Ditch, and said water and

water rights were abandoned, and said water ceased to

flow through said ditch at the head thereof, and the said

ditch, dams", and everything connected therewith were per-

mitted to go to ruin and decay, and said ditch and said

water ceased to be used for any useful or beneficial purpose

whatever. That while said ditch and said water and said

water rights were so abandoned and were not being used

for any purpose whatever, defendant, its grantors'.and pre-

decessors in interest, entered into and upon said ditch, re-

paired the same, and appropriated the water of said

streams, Crow Creek and Wiltz Ravine, to the amount of

two hundred and fifty miners' inches, to the full capacity

of said ditch, and defendant, its grantors and predeces-

sors in interest, have thence hitherto up to this date, and

up to the date of the commencement of this action, have

been in the open, notorious, peaceable, continuous, and

uninterrupted possession of said Boston Ditch, and the

water and water rights connected therewith, as herein

described, and have ever since said time been using said

ditch, water, and water rights, under claim of right and

title thereto, against the world, for useful and beneficial

purposes, to wit, in the running and retorting of quick-

silver, and that defendant, its grantors and predecessors

in interest, have paid all the taxes. State, county, or mu-

nicipal, that have been levied or assessed upon said prop-

erty or upon any part or portion thereof

And for a further and separate answer herein defend-

ant alleges

:



V. Altoona Quicksilver Mining Co. 13

I.

That defendant is the owner of and entitled to the

possession of said Boston Ditch, and said water and water

rights appurtenant thereto and connected therewith, to

wit, 250 miners' inches of the waters of Crow Creek

and Wiltz Ravine to the fall capacity of said Boston

Ditch, and that defendant, its grantors and predecessors

in interest, have been in open, notorious, peaceable, con-

tinued, exclusive and uninterrupted possession of said

Boston Ditch, and the water and water rights connected

therewith, to wit, the waters of Crow Creek and of

Wiltz Ravine to the full capacity of said ditch, to wit:

two hundred and fifty miners' inches tliereof flowing

_

under a four-inch pressure, and have appropriated and

used the same under claim of right and title thereto ex-

clusive of any other right, to wit, for the purpose of

mining, for more than five years next before the com-

mencement of this action, and have ever since said time

paid all the taxes State, county or municipal that have

been levied upon said property.

And fDr further and separate answer defendant alleges

that long prior to the commencement of this action de-

fendant, its grantors and predecessors in interest, posted

in a conspicuous place upon said Crow Creek, to wit, at

the head of said Boston Ditch, and at the place where

said head of said ditch intersects the bank of said Crow

Creek, a certain notice in writinsf, statino":

" Water Location.

" Notice is hereby given that the undersigned claims

" the water flowing in this stream (Crow Creek) to the
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- extent of two hundred and fifty (250) inches, measured

" under a four-inch pressure.

'' The purpose for which I claim said water is for

- mining, miUing, and domestic purposes on Cinnabar

- Mountain between this notice and the confluence of the

" water of the east fork of Trinity River and the north

" fork of the east fork Trinity River.

" I intend to divert the water by means of a dam

- across Crow Creek, about three hundred feet from a

- lake and in a ditcli cut two feet wide on the bottom,

" three feet wide on top, and two feet in depth, on a

" crrade of one-half of one inch to the rod in length of

" ditch.

- I also claim the water of the Wilt Gulch at the point

" where this ditch hne crosses said Wilt Gulch, to keep

" up the head of water to the full head of two hundred

" and fifty inches in said ditch at this point. The said

" water to be used for the same purposes and at the same

- places as aforesaid stated in the claim of the water

" from Crow Creek.

"Located on the ground this 2nd day of May, 1892.

^'Alexander McCaw.

"Witness location:

" Louis N. Girard."

That at the time of the posting of said notice

no other person, persons, or corporations had posted

any notice claiming the right to appropriate any

of
^

the waters of said Crow Creek or Wiltz Ra-

vine under the provisions of title YIII of the

Civil Code of the State of California. That there-

after, to wit, on the 3rd day of May, A. D. 1892,
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the said defendant, its grantors and predecessors in inter-

est, caused said notice to be recorded in the records of

Trinity Count}', State of Cahforuia, in Book Xo. 1 of

Water Notices, at page 236,

And that ever since the posting and recording of said

notice, defendant, its grantors and predecessors in inter-

est, liave continued to use the water of said streams to

the full capacity of said Boston Ditch, to wit, to the

amount of two hundred and fifty miners' inches under a

four inch pressuie, for useful and beneficial purposes, to

wit, for the purpose of mining, retorting, and refining

quicksilver in the State of California.

And for a further and separate answer herein defend-

ant alleges that plaintiffs alleged cause of action is

barred by the provisions of section 318 of the Code of

Civil Procedure of the State of California.

And for a further and separate defense herein defen-

dant alleges that plaintiffs alleged cause of action is

barred by the provisions of section 319 of the Code of

Civil Procedure of the State of California.

And for a further answer herein defendant alleges that

jilaintiffs alleged cause of action is barred by the provi-

sions of section 325 of the Code of Civil Procedure of the

State of California, and by the provisions of subdivisions

" first " and " second " thereof.

And for a further and separate answer herein defend-

ant alleges that plaintift's alleged cause of action is

barred by the provisions of subdivision " 2 " of section

338 of the Code of Civil Procedure of the State of Cali-

fornia.

And for a further and separate answer herein defend-
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aut alleges that plaintiff's alleged cause of action is

barred by the provisions of section 323 of the Code of

Civil Procedure of the State of California, and by the

provisions of subdivisions " one," " two," " three," and

" four " thereof.

Wherefore, having fully answered, defendant asks to

be hence dismissed, and that plaintiff take nothing by

reason of this action, and that defendant have judgment

for its costs, and for all other and proper relief

REDDY, CAMPBELL & METSON,
Attorneys for Defendant.

State of California, |

City and County of San Francisco.
)

ss.

Alexander McCaw, being duly sworn, deposes and

says, that he is an officer of the Integral Quicksilver

Mining Company, defendant in the above-entitled ac-

tion, to wit. Superintendent and General Manager

thereof; that he has read the above and foregoing

answer, and knows the contents thereof; that the same

is true of his own knowledge, except as to the matters

which are therein stated on his information or belief,

and, as to those matters, that he believes it to be true.

Alexander McCaw.

Subscribed and sworn to before me this 10th day of

January, 1894.

. [seal] Chas. H. Phillips,

Notary Pubhc in and for the City and County of San

Francisco, State of California.
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[Endorsed]: Due service of within Answer admitted

this 11th day of Jan., 1894. Cross, Hall, Ford & Kel-

ley, Attorneys for Plaintiff. Filed, January 11th, 1894.

W. J. Costii^an, Clerk.

United States of America.

Circuit Court of the United States, Ninth Judicial Circuit,

Northern District of California.

Altoona Quicksilver Mining Company

(a Corporation),

Plaintiff,

vs- )>No. 11872,

Integral Quicksilver Mining Company

(a Corporation),

Defendant,
j

Verdict.

We, the jury, find in favor of the plaintiff.

J. C. Johnson,

Foreman.

[Endorsed]: Filed October 5, 1895. W. J. Costi-

gan, Clerk. By W. B. Beaizley, Deputy Clerk.
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In the United States Circuit Court, in and for the Northern

District of Californixi.

The Altoona Quicksilver Mining Com- ^

PANY (Corporation),
. . |

*

Plaintiff, i

vs. )>

The Integral Quicksilver Mining Com-

pany (a Corporation),
Defendant.

Judgment on Verdict.

This action came on regularly for trial on the 11th

day of September, A. D. 1895. The said parties ap-

peared by their attorneys, Messrs. Cross, Ford, Kelly &

Abbott, counsel for the plaintiff, and Messrs. Reddy,

Campbell & Metson, counsel for defendant. A jury of

twelve persons was regularly impaneled and sworn to

try said action. Witnesses on the part of the plaintiff and

defendant were sworn and examined, and documentary

evidence was introduced. During the trial of the cause

the counsel for the defendant formally stated in open

Court that the said defendant did not claim, and does

not claim, the Altoona Ditch, or any water right appur-

tenant to it. At the conclusion of the evidence the

counsel for the plaintiff formally withdrew all claim for

damages. After hearing the evidence, the arguments

of counsel, and instructions of the Court, the jury retired

to consider of their verdict, and subsequently returned

into Court with the verdict, signed by the foreman, and,
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bei no- called, answered to their names, and say, "We, the

jury, find in favor of the plaintiff."

Wherefore, by virtue of the law and by reason of the

premises aforesaid, it is ordered and adjudged that the

said plaintiff have and recover from the said defendant

the possession of the Boston Ditch described in the

Complaint in said action, and all rights appurtenant to

said Boston Ditch; taking water from Crow Creek and

runnino- thence across Wiltz Ravine (and taking^ the

water therefrom), and extending thence and therefrom

to the Altoona Quicksilver Mines, said ditch being sit-

uate in Cinnabar Mining District, Trinity County, Cali-

fornia, and the sum of ^STtW taxed as costs.

Entered October 5th, 1895.

W. J. COSTIGAN,
Clerk.

A true copy.

Attest : W. J. Costigan, Clerk.

In the Circuit Court of the United States, Ninth Judicial

Circuit, in and for the Northern District of California.

Altoona Quicksilver Mining Company \

(a Corporation), I

vs. > No. 11872.

Integral Quicksilver Mining Company

(a Corporation).

Certificate to Judgment Roll.

I, W. J. Costigan, Clerk of the Circuit Court of the

United States for the Ninth Judicial Circuit, 'Northern
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District of California, do hereby certify that the foreg'o^

h.g papers hereto annexed constitute the Judgment Roll

in the above-entitled action.

Attest my hand and the seal of said Circuit Court

this 5th day of October, 1895.

r 1 W. J. COSTIGAN,
[seal] Clerk.

[En^-. -l]: Judgment Roll Filed Oct. 5th, 1895.

W. J. Costigan, Clerk.

In the Clrc.lt Court of the United States, Ninth Ciradt,

Northern District of California.

Altooka Quicksilver Mining Company, )

Plaintiff, 1

vs. r

Integral Quicksilver Mining Company,
|

Defendant, j

Substitution of Attorney for Defendant.

E W McGraw, Esq.. is hereby substituted as attor-

ney 'for the defendant in the above-entitled action in

our place and stead.

Dated Oct. 14, 1895.
.^^or^xT

REDDY, CAMPBELL & METSON,

Attorneys for Defendant.

I hereby accept the substitution of myself as attorney

for the defendant in the above-entitled action m the

place and stead of Reddy, Campbell & Metson.

Dated November 4, 1895. ^ ^ MoGRAW.
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[Endorsed]: Filed Nov. 4, 1895. W. J. Costigan,

Clerk. By W. B. Beaizley, Deputy Clerk.

At a stated term, to wit, the July term. A D. 1895, of

the Circuit Court of the United States i
" America of

the Ninth Judicial Circuit, in and for the iw 'Vr-iern Dis-

trict of California, held at the courtroom in the City

and County of San Francisco, on Monday, the 4th day

of November, in the year of our Lord one thousand

eight hundred and ninety-five.

Present: The Honorable Joseph McKenna, Circuit

Judge.

Altoona Quicksilver Mining Co. "\

vs.
J>

No. 11,872.

Integral Quicksilver Mining Co. )

Order for Substitution of Attorney.

Upon motion of E. W. McGraw, Esq., attorney for

defendant, and upon filing substitution of attorney, it is

ordered that said E.W.McGraw, Esq., be and he hereby

is substituted as attorney for the defendant herein, in

place and stead of Messrs. Reddy, Campbell k Metson.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

Altoona Quicksilver Mining Company,>^

Plaintiff,

vs.

Integral Quicksilver Mining Company,

Defendant.

Bill of Exceptions.

Be it remembered, that on September 12th, 1895, the

above-entitled cause came on for trial before the Court

and a jury duly impaneled.

The plaintiff, to sustain the issues on its part, offered

and read in evidence the deposition of A. W. Hawkett,

the evidence of which witness tended to prove : That

he was one of the parties who originally located what is

now known as the Altoona Quicksilver Mining Claim.

That he first went to the vicinity of the mine in 1871,

and prospected for cinnabar, which is the ore of quick-

silver. That he had two partners by the name of John

A. Lytle and James McKinley Crow. We went there

in 1871 and posted up the notice of location in 1872.

It was so posted that the elements would naturally

destroy it. We caused the notice to be recorded at

the County Clerk's office, Weaverville, where it was

customary to record milling notices in that county.

I believe the certified copy of the record shown

me to be a copy of the notice we posted. That
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Hawkett and liis co-locators contioued in possession of

the Altoona and Trinity clainis till August, 1875, and

in the mean time dug a ditch from Crow Creek to supply

their claims with water, wliich ditch was known by the

name of the Crow Creek Ditcli. That no other ditch

had been constructed in 1875. That the ditch was

built for the purpose of concentrating ore on the Altoona

ground. We needed the water to sluice out and concen-

trate the ore. We would have had to pack the ore eight

miles to work it unless we concentrated in at the mine,

and so we concentrated as closely as we could. That was

to gat the quicksilver out of the ore. That it was com-

pleted in the spring of 1875—May or Juno of that year.

I saw another ditch there when I was at the mine four

years ago. It had not been constructed and there was

no other ditch there, excepting the one we built when I

left there in 1875. When I left, the Crow Creek Ditcli

took all the water, and then we did not have enough to

sluice with. We made holes there and got rockers to

utilize the water in this way. It takes more water to

sluice with than it does to r-ock with. We were using

all of the water of the creek. We had the ditch dug, but

Chinamen did the digging. Mr. Lytle and myself paid

for it. The ditch was built to concentrate our ore and

work the ground on the Altoona claim. I think the

ditch was completed in May or June, 1875, and we con-

tinued to use the water from the ditch until we sold out

to Mr. Zellerbach, in August, 1875. That the ditch

he dug was about one and a half feet on the bottom,

two and a half feet on top, and about a foot and

a half deep. I often walked along the ditch when
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the water was running in it. The water ran about as

fast as a man would walk. That in that ditch there

would not be any water in the winter if there was much

snow there; from the spring it would last up to August

that year after the snow went off. That is the only

year I know about. That as long as the witness was

there the water in the Altoona Ditch was used on the

Altoona mine. That during the time he, witness, was

there, they used all the water that came down Crow

Creek to the head of the ditch. That the witness sold

out and left there in August, 1875.

Plaintiff then oftered in evidence the notice of loca-

tion of the Trinity mining claim by John A. Lytle, A.

W. Hawkett, and James McK. Crow, dated August 8th,

1872, and recorded in the office of the Recorder of Trin-

ity County, Cal., Aug. 15th, 1872, to the introduction of

which notice in evidence defendant objected, on the

oTound that the same was irrelevant, incompetent, and

immaterial.

The objection was overruled by the Court, to which

ruling of the Court defendant, by its counsel, then and

there duly excepted.

Also, by the same witness, plaintiff offered evidence

tending to prove: Crow left there in 1873. Mr,

Ljtle continued to work on the mine until I left. We

used the water all the time as long as I was there.

When there wasn't water enough to fill the ditch we

took all the water that came to the head of the ditch.

That after 1875 witness did not return to that vicinity

ao-ain until 1890. That at that time the ditch he built

looked about the same as it did when he built it. That
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the water flowing in Crow Creek was about the same as

when he was there previously. That at different sea-

sons of the year the waters of Crow Creek varied

from four or five hundred inches to a few inches. That

the capacity of the Crow Creek Ditch was about four

hundred inches. That the water of Crow Creek is low-

est in August and September.

Plaintiff" offered in evidence a deed dated August 1,

1873, from James McKinley Crow to John Gray, of

Crow's interest in the Trinity Mine, acknowledged the

same date, recorded in the County Recorder's office of

Trinity County, August 4, 1873. Also a deed from

John Gray to David McKay of the same interest, dated

August 2, 1873, acknowledged the same date, and re-

corded in the County Recorder s office of Trinity County,

August 4, 1 873. Also a deed of the same property from

David McKay to Fred H. Loring and Augustus. Runi-

feldt, dated September 23, 1874, acknowledged the same

date and recorded in the County Recorder's office of

Trinity County, September 28, 1874. Also a deed of the

same interest from Rumfeldt and Loring to A.W. Hawk-

ett and J. A. Lytle, dated October 5, 1874, and ac-

knowledged the same date, and recorded in the County

Records of Trinity County October 19, 1874. To each

of which conveyances defendant objected, on the ground

that the same were irrelevant, immaterial, and incompe-

tent; which objections were overruled by the Court; to

which rulino-s of the Court defendant, by its counsel,

duly excepted.

At ordinary stages of water *in Crow Creek there is

from about 1000 down to 100 miner's inches of water
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running in Crow Creek, When I left there in August,

1875, all of the water of Crow Creek was running into

the ditch. I think the ditch carried four or five hundred

inches. The water is the lowest in those mountain

streams in August and September. I remember the

condition of the water there, because we were short of

water at the mine and needed the water. That season

we sluiced there for awhile, whilst we had waiter enough

to sluice with and run the undercurrents.

Plaintiff next introduced as a witness Patrick Horan,

whose evidence tended to prove: I worked for the

Altoona Quicksilver Mining Company. At first I

worked for Mr. Hawkett and Mr. Lytle. That he

began work on the Altoona Mine about June, 1875, and

discontinued working there in the fall of 1879. That

he knew the Crow Creek Ditch, otherwise called the

Altoona Ditch. That it heads in Crow Creek. That

Wiltz Ravine empties into Crow Creek Ditch. That

Crow Creek Ditch took its water from Crow Creek and

Wiltz Ravine. That when he was there in 1875 there

was no other ditch out of Crow Creek or Wiltz Ravine.

That while he was there the water of the Crow Creek

Ditch was used on the Altoona Mine for concentrating

the ore, on retorts, for condensing, and for drinking pur-

poses. We run the water until it froze up in the ditch.

I tended the Crow Creek Ditch. It was also known as

the Altoona Ditch. It took water both from Crow

Creek and Wiltz Ravine. I did not know of any other

ditch taking^ water from Crow Creek or Wiltz Ravine in

1875. The Altoona Ditch was about two feet and a

half wide on the top, about 18 inches wide on the bottom,
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and about 18 inches deep. The Altoona Ditch took all

the water from Crow Ci^eek and Wiltz Ravine in low

stages. The concentrating was done by hydraulic

piping. We piped against the bank and cut the dirt

all away and washed it down into the sluices.

That he first knew about the Boston Ditch

in 1876. That the Boston Ditch headed at Wiltz

Ravine and runs along to tlie old Boston Mine, and ex-

tends on down three or four hundred yards—I don't

know the exact distance—to where we had a reservoir to

save the water in when the water got too scarce in the

fall of the year. Then we ran the water into the

Altoona Ditch so as to kee[) our pipe a going, and it was

used at the Altoona Mine. I helped dig that portion of

the Boston Ditch for the Altoona Quicksilver Mining

Company. As near as I can tell, that was in 187G. It

might have been a year or two earlier or later. That he

does not know the proportions of the ditch that runs

from Crow Creek to Wiltz Ravine. That whilst he was

there they ran the water from Boston Ditch first to a

reservoir, and then into the Altoona Ditch, so as to keep

the pipe agoing. That the Altoona Quicksilver Mining

Co. extended the Boston Ditch from the Boston Mine

down to the reservoir. That the Boston ditch was about

a foot in diameter on the bottom, and the water ran

three or four or five inches deep—small head. It took

all the water there was in Wiltz Ravine at that time at

the head of the ditch. That the upper or Boston Ditch

took the water higher up than the Altoona Ditch.

Wlien the Boston Ditch doesn't take the water fiom

Wiltz'Ravine or Crow Creek, the water empties into the
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Altoona Ditch. That he had used the water of tlie

Boston Ditch for piping one season before he left. Th.at

about July, 1876, witness built the extension of the Bos-

ton Ditch from the Boston Mine down to the reservoir.

That he used the water from the Boston Ditch the same

season.

That it was after the Boston Mine stopped that the

extension of the Boston Ditch was built. That while

the Boston Mine was worked, the water of the Boston

Ditch was used on that mine. That he did not use any

of the water out of the reservoir in 1877, 1878, or 1879.

The season of lowest water is from the niiddle to

the latter part of August, and tlie month of September.

That the witness visited and examined the ditches last

year, and that they are about the sanie size now as

when he knew them. There wasn't quite as much water

in the Boston Ditch then as when he knew it.

Plaintiff next offered the evidence of John A. Lytle,

tending to prove: That he was first in the Cinnabar

Mining District in 1872. In 1874 I posted a notice on

the Altoona Quicksilver Mining Claim, claiming that

claim for mining pur|X)ses. I caused a record of it to be

made in the county records of Trinity county, where it

Avas customary to record mining notices for that district

at that time. Witness is shown a certified copy from

the records of Trinity County, and testifies that he be-

lieves that to be a copy of the notice posted; that it was

made out by the United States Deputy Mineral Sur-

veyor, Mr. Lowden, on the ground, and that either the

witness posted it or Mr. Lowden posted it for him; that

it was done under the witness' orders and pay. After
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posting tliat notice we went to work on the two Altoona

claims, Mr. Hawkett and m3'self. The two locations are

adjoining. We worked on those two claims, the Trinity

claim and the Altoona claim, concentrating ore. Cinna-

bar had been discovered on both of the claims before the

locations were made. Hawkett and I discovered them.

We were w^orking together as partners. That while

we were working on the Altoona and Trinity

claims, we sfot water from the Crow Creek Ditch.

That tlie ditch was built by Hawkett and

himself. That the Crow Creek Ditch was built

by them in 1873 or 1874. That while the ditch

was used, it was used for concentrating cinnabar ores.

We first took the ores out of the mine, and then we

shoveled the ore into sluices, and by running the water

through them and wash away all the gangue and slimes,

and the cinnabar, like gold, being heavy, it settled in

the riffles, and then we would clean it up. We had two

lines of sluices side by side. We would concentrate it

from four or five per cent down to ninety per cent of

cinnabar. The sluices had a grade of 12 inches to 12

feet. That its water failed late in the year. That there

was scarcely any water in Crow Creek Ditch late in the

year, and none at all in winter. That in the spring of

the year, when the snow melts, they had more water in

Crow Creek than the ditches would carry; by the latter

part of August or the first of September we could get

only a few inches of water through the ditch. We could

use it there for a good man}^ purposes around the mine.

We used it on the condensers. There was water enough

for rocking at almost any season of the year. At almost
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any season of the year there could be water procured for

rocking. When the ditch was full of water the water

run about two and a half miles an hour.

That the witness in July, 1875, turned over the Al-

toona mines to M. Zellerbach. That the witness prac-

tically delivered possession to Zellerbach when he sold

out. After I left there in 1875, I went up there to

work for the Altoona Quicksilver Mining Company

ao-ain in the summer of 1888. I cleaned out the shaft and

retimbered it, retinibered the tunnel, graded around the

shaft for a hoisting works, burned a brick kiln, repaired

the roads, and did some other work. I went up there

about the first of August and worked until about the

first of October. Then we shut down the work, and I

left some men in charge of the mine, and they stayed

there all winter. I went there again the next March,

but only stayed two or three days. At that time I

found the gang of men there that opposed my working.

When I was there in 1888, I was superintendent, and

had 24 or 25 men working under me on these mines and

the brickyards and roads. All of that work referred to

the working of the mines. At that time I used what

little water there was for making brick to build a furnace

to reduce the quicksilver ores. That water came from

the Altoona Ditch. But there was very little water in

the ditch. We quit work in October, 1888, for want of

funds to go on with. When I went there in 1889 to

work I was employed for the Altoona Quicksilver Min-

ing Company by Mr. Zellerbach.- I took four or five

men with me for a starter. We- were there a week or

ten days. Then we got into trouble with some other
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men who represented the Altoona Company also. We

had a controversy, and I went to Weaverville about it.

They stopped some of our teams on the road loaded with

machinery. I went to Weaverville to invoke the au-

thority of the law. The attorneys there did not seem to

give me any encouragement about taking a hand in it,

and the amount of it was that it kind of flummuxed out.

While I was in Weaverville I heard there was an in-

junction out, but it was not served on me. I quit work

because I found an armed force of men there resisting my

working, and found that I had no support from the men

supposed to be the officers of the company, neither any

n)eans or advice or counsel, that seemed to have

any reason or sense about it, so I quit. I never

was there again except in June, 1893, I went

to examine the Central claim. Thatat the time the

Altoona or Crow Creek Ditch was built there was

no ditch taking water above the heading of that ditch.

We took the first water that was taken out of Crow

Creek, in the Altoona or Crow Creek Ditch. The Bos-

ton Ditch w^as built afterwards. We run water in the

Altoona Ditch long before the Boston Ditch had any

work commenced on it at all. In 1888, in August, we

could hardly get enough water out of those streams to

run our brickyard. They were not running the Boston

Mine or the Upper Ditch at all at that time. I think

we got from ten to fifteen inches. In March, April, and

May, when the snow is melting, there is a large amount

of water goes down that creek. We had water running

through the Altoona Ditch for a year before I left the

mine in 1875, When I went back to the mine in
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1888 it didn't look like a deserted mine, because

there was a man there working on the Miine, washing

and concentrating ore. The^^ were using the water out

of the ditch, and had been using water there. When I

got there Mr. Girard was working on the Altoona Mine.

I went up tlie ditch pretty near to its head. ' I went

alontr the ditch three or four times in 1888 and once in

1889. That tlie witness was not at the Altoona

Mines from 1875 to 1888. That he went back

there in 1888 to reopen the Altoona Mine. That

in 1888 the Boston Ditch from the north fork

of Crow Creek to Wiltz Ravine was all out of

repair. That in 1888 they were not running water

throu^rh the Boston Ditch to tlie Boston Mine while

I was there, but might be during that season. That

he thought there was no water in the ditch when

he was there from the Boston Mine to the Altoona

Mine. There might have been water there before

I got up there, but I didn't see it. That Butler was in

possession of the Boston Mine in 1888. That in 1888

there was an old ditch from the Boston Mine to the Al-

toona Mine, but there was no water in it. I crossed the

Boston Ditch once in 1888, and that was the latter part

of August. That it was in the latter part of August

when he was up there. That the Altoona Ditch was

built before the Boston Ditch.

In connection with the testimony ofthis witness, plaintiff

offered in evidence the Notice of Location of the Altoona

Mine, by John A. Lytle, September 26th, 1874, and re-

corded in the office of the Recorder of Trinity County,

October 15th, 1874, which was objected to by defendant
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as immaterial, irrelevant, and incompetent. Objection

was overruled by the Court, to which ruling of the

Court defendant, by its counsel, duly excepted.

Plaintiff offered in evidence a series of mesne convey-

ances : a deed from John A. Lytle to Philip W. Mc-

Cartliy of the undivided one-tenth of the Trinity Quick-

silver Mine, dated October 17, 1874, acknowledged the

same date, and recorded in the County Recorder's office

at Trinity County, October 23, 1874. A deed from

Lytle and McCarthy to Marks Zellerbach, dated July 1,

1875, of the undivided one-half of the Trinity claim, as

located by Hawkett, Crow, and Lytle, acknowledged

July 7, 1875, and recorded July 19, 1875, in the Record-

er's office of Trinity County. Also a deed from A. W.

Hawkett to Mark Zellerbach, dated August 13, 1875,

acknowledged the same date, and recorded in the county

records of Trinity County, August 16, 1875, which deed

purports to convey one-half of the Altoona Mine, one-

half of the Trinity Mine, and one-half of the ('row Creek

Ditch. Also deed from Lytle, Hawkett, and McCarthy

to Zellerbach, dated September 8, 1875, acknowledged

the same date, and recorded September 24, 1875, pur-

porting to convey the Altoona claim, the Trinity claim,

and the Crow Creek Ditch and water rights, to each of

which said conveyances defendant, by its counsel, ob-

jected, on the ground that it w^as immaterial, irrelevant,

and incompetent. The objections were overruled by the

Court, to which ruling of the Court defendant, by its

counsel, duly excepted.

Plaintiff offered in evidence the Articles of Incorpora-

tion of the Altoona Quicksilver Mining Company, dated
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Auo-ust 24, 1875, duly filed in the County Clerk's office

of Trinity County, and in tlie office of the Secretary of

State of the State of California ; also the certificate of

incorporation of the plaintiff, duly certified by the Secre-

tary of State, and dated September 23, 1875. Also a

deed from M. Zellerbach to plaintiff, dated August 13,

i875,and acknowledged September 26 of the same year.

Plaintiff' recalled Patrick Horan, whose evidence

tended to prove: That he had made a mistake in his

former testimony; and that it was in 1878 that he used

the water out of the Boston Ditch. I piped and con-

centrated there altogether for three years, all but in the

winter, when I could not use the ditch from snow and

frost.

Plaintiff* then offered the testimony of J. M. Cleaves,

which tended to prove: That he is a competent and

qualified surveyor and civil engineer. That he knew the

Altoona and Trinity quicksilver mines of Trinity

County, California. That he knew the Boston Ditch

and the Altoona Ditch. That he had made a survey of

them in August, 1895, and platted the result of the sur-

veys. (Witness presented a map of the surveys, copy of

which is herewith filed and marked Exhibit 1.) That

this map correctly represented the result of his surveys.

[Maj) Exhibit 1. See end of this Record.]

Plaintiff next offered the testimony of W. B. Little-

field, which tended to prove: That he knew the Altoona

Quicksilver Mines in Trinity County. That he first

went to those mines in the. fall of 1875 for the purpose

of selling cattle. That he saw a ditch with water run-
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ning in it near the mine. That he went there to hve in

January, 1876. There were workino- the Altoona Mine

at that time. That he Hved between the Altoona Mine

and the Boston Mine. That there was a ditch below

liis house running out of Crow Creek to tlie Altoona

Mine. That he kept a boarding-house and saloon That

he lived there one season, and then moved his house

down to the Altoona Mine, and remained there until

1879. That while he was there water was running in

the Altoona Ditch the ditch was generally about two-

thirds full. That he knew the Boston Ditch, coming

from Wiltz Guich directly above the Boston Mine, and

also from Crow Creek to Wiltz Gulch. That this ditch

was above the Altoona Ditch—up the mountain.

That it was a pretty rough country—mountains and

brush—pretty steep mountains. That he was fre-

quently up Crow Creek. That he saw the water run-

ning in the Boston Ditch, That he knew of a reservoir

that was built while he was there, two or three hun-

dred yards above the Altoona Ditch, between the Boston

Ditch and the Altoona Ditch. That the reservoir was

below the Boston Ditch. From the reservoir the coun-

try slopes southeast towards the Altoona Mine. That

the water for the reservoir came from the Boston Ditch,

the upper ditch, and went from that reservoir into the

lower, Altoona Ditch. That while w^itness was there

the extension of the Boston Ditch from the Boston Mine

to the reservoir was made. That while he was there an-

other ditch was dug out of the reservoir leading around

to the western slope of the hill, north of the Altoona

Mine, quite a ways above the lower ditch. That that
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ditch was built after the Boston Mine closed clown. That

from that part of the ditch, while witness was there, they

used water at the Altoona Mine from both ditches and

for different purposes, for concentrating ore and for hv-

draulicing, the same as in a gold mine. The hill was

pretty steep from the Bostcni Ditch down to the mine—

I think a slope of about 45 degrees-and the water ran

through a pipe. I think it was a six-inch galvanized

iron pipe, about four hundred feet long. It had a pres-

sure of 140 or 150 feet. The water went onto the bank

and washed everything into- the flume. Of the three

years that I was there, there was one winter that no

water was running in the ditches for two or three months,

on account of the deep snow. They first extended the

Boston Ditch to the reservoir, and then dug another ditch

from just below where it emptied out of the reservoir,

and led it around onto the western slope of the hill,

and used the water from that ditch for hydraulic-

ing and concentrating the ore. The Altoona Ditch

carried the water onto the southern slope of

the divide, and from the Boston Ditch you could take it

on to the north slope. When they had extended the

Boston Ditch they took the water over onto that side of

the divide. They used it on the Trinity claim and also

on another claim. That a man by the name of Loring

used it. I think he rented that water part of one season.

I do not know how long. Maybe two seasons, I am

not positive. He rented it from the Altoona Company.

That he had a good hydraulic head, and the water came

out of the Boston Ditch. .
They had a pipe hne from the

upper ditch, and the pipe line was about one hundred
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yards from my house. They used the water up to about

a nioutli before I left. That lie thinks they used the

water from the upper ditch for two seasons while he

was there on the Trinitv claim and on the Lorino- claim.

That the Altoona Company built the extension of the

Boston ditch from the Boston ]\[ine to the reservoir.

That witness left there in December, 1879. That he

was not positive, but did not think the Boston Ditch was

used in the year 1879. He was foreman of the mine

part of two yeais. That when he first went to that

vicinity the Boston Mine was usinir the water from the

Boston Ditch, for sluicing on the Boston Mine. He was

pretty positive that the Boston Mine shut down in 187G.

Mr. Butler miijjht have mined some on the Boston after

that while I was there. That while I was there Mr.

Horan had charge of a gang of Chinamen working for

the Altoona Company and piping on the Altoona claim

side; that is on the southerly side. That witness was

back in that locality the year before the trial of the suit.

I went along both ditches at that time. The lower

ditch was about the same size as when I was there, but

wasn't in as good condition. There was water running

in the ditch at that time, but it was not near full. They

were putting up buildings and machinery at the Altoona

Mine. Mr. Horan was with me. I saw the Boston

Ditch from Wiltz Gulch down to where it empties into

the reservoir for the Altoona Mine ; the reservoir near

where my house first stood. The Boston Ditch was in

retty good condition except the lower part of it. That

the h)wer part of the Boston Ditch, where it enters into

the reservoir, was in bad condition—pretty well filled up.



38 Integral Quichsilver Mining Co.

I do not think that it would carry water if water was

turned into it. There were some places where it had

been washed out, and I think it would let tlie water out.

That Boston Ditch is built on the side of a pretty steep

mountain, about 45 degrees, but horn the Boston Mine to

the reservoir it is not quite so steep. There' is timber all

along the ditch. The side of the mountain is pretty

rocky on the surface, broken rock laying loose over the

surface. When there is a heavy snow and the snow goes

off with the rain it washed the country up considerably,

and sometimes there are slides that will tear a ditch all

to pieces. Wlien the ditch was about two-thirds full the

water ran about half as fa.st as a man would walk, or a

little faster. If it was full it would run as fast again.

When I spoke of the Boston Ditch being somewhat filled

up, the filling was with dirt from the upper bank of the

ditch, and leaves and pine boughs and one thing and

another. I think that the extension of the Boston Ditch

from the Boston Mine to the reservoir was built in the

summer or fall of 1 876. I am not positive. I am pretty

sure that the Altoona Company ran water in the Boston

Ditch in 1876, and also that they ran water in it the

next year, in 1877. That they used w^ater from the

Boston Ditch and reservoir for hydraulicing on the

Trinity claim in 1876. That they used it probably for

two seasons—1876 and 1877, and perhaps in 1878. They

used it on the Trinity claim two or three years, and then

they used it on the Loring claim afterwards. I rather

think that there was no water in the reservoir in 1879.

I was there once in 1885, and at that time crossed the

ditch in the vicinity of the reservoir. I don't recollect
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seeing any water in the ditch or reservoir at that time.

I think I would remember it if there had been. That

in 1895, when I was at the mine, there was not more

than three or four miner's inches of water in the Boston

Ditch ; that water came from the Wiltz Gulch. The

ditch from the Boston Mine up was in very f\\ir condi-

tion. That the Boston Mine was closed down in 1876,

and was not afterwards worked by the Boston Company.

That the ditch from the reservoir was not completed

until after they closed down the Boston Mine. That

witness was there last year, and the Boston Ditch below

the Boston Mine was in bad condition, pretty well filled

up, and would not carry water.

The plaintiff next introduced the testimony of M. D.

Butler, which tended to show: That the witness knew

the Altoona Quicksilver Mini no- Company's proper-

ties, the Boston Mine, the Boston Ditch, and the

Altoona Ditch. That he was the original claimant

of the Boston Mine. That he -thinks the Altoona

Ditch was dug in 1875. That he commenced to build

the Boston Ditch in 1875, together with his partner, Mr.

C. Worland, for the purpose of conveying water to the

Boston Mine to concentrate cinnabar ore. That the

ditch was completed by the Boston Cinnabar Mining

Company, which had previously been incorporated.

Here plaintifl' introduces in evidence the articles of

incorporation of the Boston Cinnabar Mining Company,

bearing date July 27, A. D. 1875; also the certificate of

incorporation of the same company, dated July 30,

1875. That at the time when the Boston Ditch was

commenced the witness and his partner were in posses-
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sion of the Boston Mine. Tliat they conveyed the

Boston Mine to the Boston Cinnabar Mining Co., a cor-

poration, August 3d, 1875, and thereupon delivered

possession to the Boston Cinnabar Mining Company,

and that after the deed was made the Boston Mine was

in the possession of the Boston Cinnabar Alining Co.

That thereafter the Boston Cinnabar Mining Co. con-

structed the greater part of the Boston Ditch and com-

pleted it. That there were two ditches, one coming out

of Crow Creek from away u[) in the mountains, empty-

ino- into Wiltz Gulch, another lower down, nearly

parallel to the Altoona Ditch, and further up the moun-

tain, conveying the water from Wiltz Gulch and running

it around to the Boston Mine. That the Boston Com-

pany took the ditch from the Boston Mine t(j perhaps a

quarter of a mile of the Altoona and dropped it down

into the reservoir which they dug on the flat, from

which they ran a ditch above the Altoona Ditch, to

brino- the water onto the Trinity claim on the other

side of the ridge. That this extension of the ditch was

completed in 1876 or 1877. That the Boston Cinnabar

Company used the water of the Boston Ditch for sluic-

ing out cinnabar on the Boston Mine.

At this point counsel for plaintiff' offered in evidence

the deed dated August 16th, 1877, by which the Bos-

ton Cinnabar Mining Company conveys to the Altoona

Quicksilver Mining Company, in consideration of five

hundred dollars, that certain ditch situated in Trinity

County, State of California, commencing at the Crow

Creek, and running thence to the Wiltz Ravine,and thence
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to the mining property of the party of the first part, to

wit, the Boston Cinnabar Mining Co., the same being

one and a lialf miles h:)ng, more or less, and known as

the Boston Cinnabar Mining Company's Ditch, which

deed was duly acknowledged August 16, 1877, and re-

corded in the county records of Trinity County, August

20, 1877.

The deed was objected to by defendant on the ground

that it was void, as it appeared that it was made after

the grantor had ceased to use the water. The objection

was overruled and deed admitted in evidence, to which

ruling of the Court, defendant, by counsel then and

there duly excepted.

Plaintiff further offered testimony by the same wit-

ness, M. D. Butler, tending to prove: That the Boston

Mine was abandoned, and long after August, 1877, relo-

cated by him. That witness was manager of the Al-

toona Mining Co. from May, 1889, to June, 1894, and

superintendent there at the mines. That in 1885 or

1886 the witness used water from the Boston Ditch, to

concentrate ore on the Boston Mine, after the reloca-

tion of that mine by him. That Mr. Charles Allen-

berg was the Secretary and Manager of tlie Altoona

Quicksilver Mining Company.

At this point plaintiff identified by the witness the

letter hereinbelow copied as one received by him shortly

after it was written, and offered it in evidence. Counsel

for defendant objected, on the ground that the same was

immaterial, irrelevant, and incompetent. Objection over-

ruled by the Court, to which ruling of the Court defend-

ant, by its counsel, then and there duly excepted.
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The letter was then read in evidence as follows:

"Jan. 10th, 1889.

" Mr. M. D. Butler, Cinnabar:

•' Dear Sir: The Altoona Quicksilver Mining Com-

** pany hereby grants you permission to use the water

" out of the ditches belonging to the above-mentioned

" company this spring, and until such a time as the com-

" pany shall have use for the same, due notice of which

" you will receive from the undersigned. In considera-

" tion therefor, you agree to keep the ditches in good

" order and repair without any charge to this com-

" pany. Please give me in writing your concurrence

** thereto.

"Yours truly,
" Charles Allenberg,

** Secretary Altoona Quicksilver Mining Company."

Plaintiff next identified by the witness the letters

hereinbelow copied as one written and mailed by him at

the date thereof and received by Allenberg shortly after,

and offered it in evidence. Counsel for defendant ob-

jected, on the ground that it is immaterial, irrelevant,

and incompetent. Objection overruled, to which ruling

of the Court defendant, by its counsel, duly excepted.

The letter was then read in evidence, as folft^ws:

'* Cinnabar Mining Dist,,

*' Trinity Co., Jany. 29, '89.

" Chas. Allenberg, Esq.:

''Dear Sir: I am in receipt of yours of 22nd inst., en-

*' closing permit to use water out of ditches belonging to
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" Altoona Quicksilver ]\Iiiiing Company, and in consid-

*' eration I agree to keep said ditches in good order and

** repair at my own expense, and keep possession of same

*^ for said company subject to your order.

" Yours truly,
" M, D. Bftler."

Plaintiff further offered testimony by the same witness

tending to prove: That after the date of said agreement

made in 1889 witness sluiced for ore on the Loring

claim for one season with water used from the Altoona

Ditch. That no water came to the Altoona Ditch from

the Boston Ditch at that time in 1889. That in 1890

the witness sluiced for the Altoona Company on the

Trinity claim, using water from the Altoona Ditch.

That the witness never saw an}' pipe line on the

Boston Ditch or from the Boston Ditch down to

the Trinity. I was not in camp during its use, if it

was used there. I saw where it evidently had been

used, but I \vas not there when it was in use. That

in 1891 witness used the water of the Altoona Ditch

for sluicino- on the Trinity cl^im for the Altoona

Compan}^ We were taking the cinnabar out of the

rich veins on the Altoona mines, and concentrating- that

ore by the use of this water through a tunnel and sluice

boxes, catchino- the coarse cinnabar in the ravine and

boxes, and the fine cinnabar on tables covered with Brus-

sels carpet. We applied the water under hydraulic pres-

sure—whatever pressure we could get. Early in the

season we could not take all of the water. There would

be more in the stream than the ditch would carry. Later
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in the season we would take all that we could get. The

Altoona Ditch was about eighteen inches wide on the

bottom, twice that on the top, and eighteen inclies to

two feet deep. That in 189o'and 1891 he was operating

for the Altoona Quicksilver Mining Co., and was their

o-eneral uiana^'^er and superintendent up there. That the

work done on the Loring claim was done with water

from the Altoona Ditch. I was not there at the time,

I only saw what had been done. That about three-

fourths of an acre has l)een sluiced off the Trinity and

Altoona claims. That up to the time witness left, the

ledge had been worked to the depth of 120 feet, and

there was 800 or 900 feet of tunnel in hard rock.

Question by Plaintiff. Do you know how much ore

had been taken out of that mine up to the time that

you left 1

Objected to by defendant as immaterial, irrevelant,

and incompetent. Objection overruled ; to which ruling

of the Court defendant, by its counsel, duly excepted.

Answer. About 12,000 flasks of quicksilver from the

Altoona and Trinity claims. A flask of quicksilver is

76| pounds.

Question by Plaintift^. Do you know what the value

of quicksilver has been during those times?

Objected to by defendant as immaterial, irrelevant,

and incompetent. Objection overruled by the Court; to

which ruling defendant, by its counsel, duly excepted.

Answer. At one time SI 15.00 a flask, and from that

down to $45.00.

Witness stated he had often been in the Altoona Mine

and Tunnel



V. Altoona Quicksilver Mining Co. 45

Question by Plaintiff. State whether or not the ore

body appears on the bottom of the tunnel ?

Objected to by defendant as immaterial, irrelevant, and

incompetent. Objection overruled; to which ruling of

the Court defendant, by its counsel, duly excepted.

Answer. It does for nearly 600 feet.

Question by Plaintiff. How wide is that ore body?

Objected to by defendant as immaterial, irrelevant and

incompetent. Objection overruled ; to which ruling of

the Court defendant duly excepted.

Answer. It varies from 4 feet to 22^; that was

apparent in the bottom of the tunnel, right through

there, and all of the work had been done above the level

of the tunnel.

Witness further gave evidence tending to prove: That

the witness sluiced" on the Boston Mine in 1886 and 1887

with water from the Boston Ditch. I relocated the Bos-

ton Mine, September 10, 1885, and it was after that that

I used the water.

Question by Plaintiff. Did you have any controversy

with the superintendent of the Altoona Company about

your right to use that water?

Objected to by defendant as immaterial, irrelevant and

incompetent. Objection overruled; to which ruling of

the Court defendant, by its counsel, duly excepted.

Answer. I did; wnth Louis Girard (who was the

representative of the Altoona Quicksilver Mining Com-

pany of the ground), about the use of the ditch and

water.

Question by Plaintiff. What did he say to you about

it?
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Same objection, ruling, and exception.

Answer. He came on the ditch and told me I must

stop using the water of the ditch; that it was the prop-

erty of the Altoona Company.

The witness further gave evidence tending to prove:

That the witness first went to Cinnabar Mining District

in 1873 or 1874. That there were no fences or enclos-

ures anywhere in the district at that time. That so far

as appearances went, no land had been taken up except

for mining purposes. That the district is about 4500

feet above the level of the ocean. That there were no

inhabitants in the country except prospectors. That in

the year 1886 witness concentrated ore on the Boston

mine with water from the Boston Ditch. That they

took all the water the ditch would carry. The water

came from Wiltz Gulch and Crow Creek. That they

commenced about March 12th and continued as long as

the water lasted—perhaps about three months. That

in 1887 he did the same; in 1888 the same. That he

used the water a short time in the year 1889, until

in April, on the Boston Mine. That in 1889 the witness

had possession of the Altoona Ditch by consent of Mr.

Allenberg, secretary of the plaintiff. That he used the

water from the Altoona Ditch on the Altoona claim

concentrating the ore. That in 1890 witness used water

from the Altoona Ditch on the Altoona Claim; also in

1891 and 1892, concentrating ore. That in 1892 water

was turned into the Boston Ditch, above the Altoona

Ditch, by Professor McCaw or his employee. That

McCaw was at that time president of the corporation

defendant. That water was turned into the Boston
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Ditcli by the McCaws, and a notice posted by the In-

tegral Mining Co. claiming the water. That the McCaws

cleaned the ditch and took the water to the Inteofral

Mine, and used it at their furnace and at the cook-house

at the Boston Mine. Tlie corporation was the Integral,

but the mine always went by the name of the Boston.

The Integral Company took possession of the Boston

Mine some time in 1891 or 1892. The taking of the

water in the Boston Ditch reduced the flow of the water

in the Altoona Ditch. It lessened the flow materially.

That the taking of the water through the Boston Ditch

that year did not interfere with the Altoona Co.Jiaving

all the water it needed through the Altoona Ditch.

That the defendant took possession of tlie Boston Mine

sometime in 1891 or 1892. That witness turned the

water out of the Boston Ditcli so that it would go down

to the liead of the Altoona Ditch, for the purpose of

keeping the water running continuously at the Altoona

Mine, on August 9, 1892, and posted a notice that tlie

Altoona Company claimed the ditch and water right, and

forbidding any person trespassing upon those properties,

and also about tlie 17th of August. I needed all of the

water at those times for use on the Altoona Mine. That

two days after the witness turned the water out of the

Boston Ditch the McCaws turned it back into the Boston

Ditch again. That they continued to use it afterwards

that season at. the Boston Mine.

Question by Plaintifi": What happened after that be-

tween you and any officer of the Integral Company,

and what conversations occurred between you and any
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officer of the Integral Company with regard to .the use

of this water, if any?

Answer. I met Professor McCaw on the trail one

day. He was going out to the railroad and I was

coming in. He protested against my interfering with

the water; and warned me that if I continued that in-

terference his gang would string me up.

Counsel for defendant moved to strike the answer

of the witness out, because it had nothing to do with

the case.

The motion was denied by the Court; to which rul-

ing of the Court the defendant, by its counsel, duly

excejtted.

The witness further gave evidence tending to prove:

That the witness in turning the water ofF was acting as

agent for the Altoona Co. That prior to January, 1889,

wlen witness was using water out of the Boston Ditch,

Girard, superintendent of the Altoona Co., came up and

turned it o&, and notified him thut it was property of the

Altoona Co., and that witness could use it only by per-

mit. That the witness made some sort of a compromise

with Girard by which the Altoona Company, which Mr.

Girard was representing, would allow us to use the

water, and continued to use the water. That

during the years 1886 and 1887 and 1888 he

was frequently in San Francisco, and saw Mr. Allen-

berg at his office, and conversed with him about the

ditches, but could not repeat the conversation.

That the Boston Co. completed the Boston Ditch to the

Boston Mine only. That the Boston Mine lies just above

the present furnaces of the defendant. That the Boston
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Ditch was constructed from the Boston Mine by the Al-

toona QuicksilverMining Co., first to are-^ervoir and thence

to a point above the Altoona and Trinity mines. That

he made a mistake when he testified that the Boston

Company constructed any portion of the ditch below the

Boston Mine. That the Boston Company constructed

the ditch only down to the Boston Mine, to the

vicinity of the present works of the Integral Com-

pany; that from there on the ditch was constructed

by Mr. Lawrence, representing the Altoona Quicksilver

Mining Company, first to a reservoir, and then continued

around to the Altoona and Trinity mines, and dropped

down on to the Trinity claim, owned by the Altoona

Quicksilver Mining Company, and the claim below.

In 1886 or 1887 the witness used the water from the

Boston Ditch also on the Dolliffe mines, which has also

been called the Ruby and El Madre, his son, Mr. Tich-

enor, and Mr. Robertson, and himself having gotten per-

mission from Mr. Allenbery to use the Altoona Ditch,

and take the water for that purpose. We worked one year,

as long as the water continued sufficient to mine with.

We were mining by the hydraulic method. That the

witness never saw the water running in the extension of

the ditch. That in 1888 or 1889 witness used water

from the Altoona Ditch on what was known as the Loring

or Ruby claim. Witness having been shown a letter,

and identified the same as in his handwriting, and

having stated that he wrote the letter at about the time

the letter bore date, says: That it was about the 1st of

August, 1889, when witness ceased to use the water of

the Boston Ditch on the Boston Mine. That it was
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about August 9th, 1892, that witness turned the water

out of the Boston Ditch. Witness, at the time he

turned the water out, posted notices that the Altoona

Company claimed the ditch and water right, which no-

tices very shortly afterwards disappeared. That witness

turned the water out of the Boston Ditch the second

time about August l7, 1892, because he wanted to keep

the water running in the Altoona Ditch; because if I

discontinued the water I never could get it around again

until rains came.

On cross-examination of the witness, defendant elicited

evidence tending to prove : I think that the Boston

Mine was abandoned by the Boston Co. in 187G. I was

back there a number of subsequent years. I do not re-

member whether I was there in 1877 or 1878. I am

sure I was back there in 1882. That prior to its

abandonment, it was probably worked for about three

years. That in about 1882 the witness relocated the

Boston Claim. That the water from the ditches would

usually flow until in August or September. That it

would fail in the upper, or Boston, ditch before it would

fail in the Altoona Ditch. That from 1882 to 1892,

witness was faniiliar with that portion of the Boston

Ditch extending from the Boston Mine to the reservoir.

That during that period no water flowed through the

ditch from the Boston Mine to the reservoir, to his

knowledge. He could not say positively that it was

in 1876 that the Boston Mine was abandoned. That

witness conveyed the Boston Mine to the McCaws,

from whom the Integral Company derives title. That

from the time he relocated the Boston Mine, he
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was there coiitinuousl}" until he made the conveyance,

which must have been three or four years. That the

Boston Mine was not worked from 1876 to 1882, to his

knowledge. That from the time of the reh)cation by

witness of the Boston Mine no one ever interfered with

his possession of it. That after he relocated the Boston

Mine he was there continually until he conveyed it to

McCaw, That in 1889 witness moved over to the Al-

toona Mine as manager for plaintiff. That in 1892 the

Boston Ditch between the Boston Mine and the Altoona

reservoir was filled up with gravel, sand, rocks and trees,

more or less, and was not in a condition to run water.

That it was not in condition to run water in 1882, when

witness relocated the Boston Mine, nor was that })ortion

of the ditch between tlie Boston Mine and the reservoir

in condition to conduct water in an\^ year between 1882

and 1892. That in 1882, when witness relocated the

Boston Mine, the Boston Ditch from Wiltz Gulch to the

Boston Mine was in a similar condition to the other part

-of it ; it had to be cleaned out to run water through it.

That from 1882 to 1886 no water ran througli the Bos-

ton Ditch except that used by witness on the Boston

Mine. That witness used the water in hydraulicing in

18fe6, 1887, 1888, and a portion of 1889. That he did

not use any water between 1882 and 1886. That the

portion of the ditch that extended from Crow Creek to

Wiltz Gulch was commenced by witness in 1875 and it

was finished the next season. That about 100 or 150

yards from where that ditch heads out of Crow Creek it

runs around the brow of a hill ; it was carried through a

ilume ; from 1882 to 1886 there was no flume there

—
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it was broken down. That in 1886 witness repaired

the flame. That the flume was made of three planks,

twelve inches wide. That the witness turned the water

out of the Boston Ditch in 1892, because he was instructed

to turn it out, not because they had any use for the water

at the Altoona Mine at that particular time. That in

1886, when witness cleaned out and repaired the Boston

Ditch, it had not been used for a great many years.

That lince 1889 there has been a change in the method

of workincr ore in the Cinnabar District. That since then

they have adopted furnaces. That the witness never

used any water on the Trinity claim or the Altoona

claim from the Boston Ditcli. That the defendant used

the water of the Boston Ditch at its furnaces. That it

requires only a few inches of water for that purpose.

That when witness started in to use the water of the

Boston Ditch, and Mr. Girard objected to it, no one else

was using the water. That when Mr. McCaw started

in to use" the water, and witness turned it off", no one

else was using the water from the Boston Ditch. I am

not sure whether it was in 1882 or 1883 that I went

back there. That from 1886 to 1892 the Altoona Com-

pany had made no use of the water through the Boston

Ditch for their own benefit. They worked the Altoona

Mines by the hydrauUc process until I left there, and I

have not been there since. That a map produced by

the defendant of the Cinnaber Mining District, Town-

ship 38 North, Range 6 West, Mount Diablo meridian,

Trinity County, is, in the opinion of the witness, rea-

sonably correct. The witness pointed out on the map

the location of Crow Creek, the Boston Ditch, the reser^
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voir, and stated that the h^cation of the Boston Ditch

below the reservoir on the map was incorrect. Witness

examined the mining chiims as laid down on the map,

and stated that they were laid down about right. He
thought they were quite correct as laid down. That the

map presented a very good outline of the country.

(Copy of said map is herewith filed, marked Ex-

hibit 2.)-

[il/(/j) Exhibit "i?." See end of this Record.']

Witness, on cross-examination, gave further evidence

tending to [)rove: That there never was any place

where the waters of the Boston Ditch, after leaving the

Boston Mine, ran down into the Altoona Ditch. That

witness was on the Boston Ditch between 1889 and 1892,

and it was then in very good condition; in reasonably

good condition.

I did not see them use the water from the Boston

Ditch on the Loring Claim, but when I went back there

in 1883 I could see that they had been using the water

from the Boston Ditch on the Loring Claim, They

could not have dune the work on the Loring Claim

which had been done unless they used the water from

both ditches. I only know that they used the water on

the Lorino- Claim from the Boston Ditch from the

appearances. That before the witness started in to

use the water on the Boston Mine when he said Mr.

Girard registered an objection, no one else was using

the water through the Boston Ditch. The water w^as

beino^ used through the Boston Ditch on the Boston

Mine up to 1876 or 1877. When I attempted to use
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the water in 188C, I was stopped by Mr. Girard, who

said the Altoona people claimed tlie water. I then

obtained from the.n a right to use first the Boston

Ditch and afterwards, in 1889, the right to use hoth

ditches. I then used the water fronr tlie Boston

Ditch in 1886, 1887. 1888, and 1889. In 1892, when

McCaw put up his notice and started in to use the water,

I actin<T for the Altoona Company, put up a pro-

test When I went there in '86 they were usuig the

water through the Altoona Ditch. They worked two

or three seasons concentrating, and they were runnmg

water through the Altoona Ditch all the time, to the

b"st of my reuiembrance. In hydraulicing we used a

pipe with an elevated reservoir, so that it gives force to

the water to cut away the bank. In sluicing we run the

water over the ground and pick our ground out that we

wish to co,>vey away by the force of the water. In

working the Altoona Claims we hydrauhoed them all.

I am not aware that they hydrauliced any more. In

usin.. a furnace they do not hydraulic or ground slu.ee.

How much water would be required to run the furnaces

depends upon whether they hoist with water or with

steam and I don't know how much water is reqmred on

the furnaces themselves. We had not got to using the

water to hoist with when I lelt the mine. There >s suf-

ficient water there for water power for hoistmg works

certain seasons of the year. By piping the water it

„no-ht be sufficient for that purpose all the year around

Defendant's counsel shows the witness a letter dated

Auc^ust 9, 1882, and reads from it as follows, sa.d letter

beino- written by the witness to Mr. AUenberg: " This
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A. M. turned all of the water out of the Boston Ditch

and posted notices. McCaw is not here. Go to con-

centrating on Thursday morning, and must have all the

water." And witness states that as far as he knows that

letter was all true. Any water which they take in the

Boston Ditch during low stages interferes with the water

of the Altoona Ditch.

On redirect examination plaintifl' elicited testimony

from witness tending to prove: That it was in 1883 that

he relocated the Boston Mine, instead of 1882, and that

it was about the last of July, 1883, when he returned to

the Cinnabar District (instead of 1882), after leaving

there in 1877, and between those years he was only in

there once, and that that would affect his testimony

about the water not running in the Boston Ditch in 1882,

for he didn't know anything about it until he returned

there. It would also change the witness' testimony

with regard to his havin«jf been at the Boston Mine con-

tinuously from 1882; that after he relocated the Boston

Mine he was away from there at different times two

months or a month at a time, attending to his mining-

interests at French Gulch; also that the date when the

Boston Mine was abandoned was 1877 instead of 1876.

Witness makes this correction after being shown the

deed from himself and Worland and wife to the Boston

Cinnabar Mining Company, dated August 7, 1875, and

testifies that the Boston Mine was worked two summer

seasons after that deed was made.

By witness F. H. Loring, plaintiff elicited facts tend-

ing to prove : That he first knew the Cinnabar Mining

District in Trinity County in 1873. That he knew the
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Altooua and Trinity quicksilver mining claims; they were

called the Altooiia Mine. That he knew the Altoona

quicksilver mining property from 1873 to 1885. That

in 1881 there were two ditches in the vicinity of the

Altoona Mine, the upper and the lower ditch: the upper

ditch covered the ground on each side of the divide; the

lower ditch covered the ground on the Altoona side only.

That by the divide the witness meant the divide between

the North Fork and the East Fork of Trinity and Crow

Creek. That it came on top of tie divide between the

mine that the witness owned and the Altoona Mine.

Tliat the mine the witness owned he called the Davis

Mine. That prior to 1881 he had seen water used by

the Altoona Company from both dit.-lRS in sluicing the

ground below the divide. That witness used the water

from the upper ditch in w.-rking the Davis Mine in 1881,

1882, 1883, and 1884. That H. C. Osgood and Morris

Osgood, his son, attended to the ditch at that time. That

the'e were no ditches in the vicinity e.vcept the

two ditches the witness mentioned. That the witness

got the water from the upper ditch on his claim, and it

was arranged to come over the divide and to be turned

out bv me'ans of a box on either side of the hill. That

part of the water ran around the hill to the ditch, and

thence into a ground sluice, and part of it was run in a

pipe; the pipe was about 200 feet long. That in 1881

Ihe witness mined as long as the water lasted. That

year the Altoona Company had a lease of my ground

and used the water from the upper ditch sluicing out the

cinnabar. That at that time he could not get the water

from the lower ditch over to his claim. That the next year
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lie rained the same way about the same tune, and also

the next year after that. That in 1881, 1882, and 1883,

he used the water by arrangement with tlje Altoona

Company; also in 1884. In this connection plaintiff of-

fered in evidence a certain agreement, identified by wit-

ness, having first proved the genuineness of the signa-

tures of F. H. Loring and E. L. Goldstein, and also

having proved that at that time said Goldstein was presi-

dent of the Altoona Quicksilver Mining Company.

Counsel for defendant objected to the introduction of

said agreement in evidence, on the ground that the same

was irrelevant, immaterial, and incompetent. Objection

was overruled by the Court, to which ruling of tiie

Court defendant, by its counsel, then and there duly ex-

cepted.

Said agreement reads as follows, to wit:

'' This ao-reenient, made and entered into between F.

" H. Loring, party of the first part, and the Altoona

*' Quicksilver Mining Company, a corporation, party of

" the second part.

" Witnesseth: That the said party of the second part

*' agrees that the party of the first part may have what-

" ever water belonging to said party of the second part

" is requisite for the working of the quicksilver mine of

*• said first party, and may use the iron pipe of said sec-

" ond party for the purpose of conducting said water to

" the mine of said first party, and in consideration thereof

" the said party of the first part agrees to give and pay

** to the said party of the second part one-third of the

'* net proceeds of the mine of said party of the first part
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" so worked bj' him. The party of the second part is to

" incur no liability or expense whatever in case there

'•' shall be no proceeds from working said mine; and the

" party of the first part is not to pay to the party of the

" second part any compensation whatever for the use of

" said water and pipe, unless and until after all the ex-

" penses of working said mine shall have been paid out

" of the proceeds thereof This agreement is not to

" continue after the expiration of the year lb82.

" In witness whereof, the party of the first part and

" of the second part have executed this instrument the

" 31st dav of May, 1882.
" F. H. LORING,

"Davis Cinnabar Mine.

" E. L. Goldstein,

'' President Altoona Q. Mg. Co."

(Marked ''Plaintiffs Exhibit S.")

PlaintiflP also had identified and proved the genuine-

ness of the signatures, and that at the date of the in-

strument said E. L. Goldstein was president of the Al-

toona Quicksilver Mining Company, and offered in

evidence a certain agreement, and defendant by its coun-

sel objected to the introduction in evidence of said agree-

ment on the ground that the same was irrelevant,

immaterial, and incompetent. The objection was over-

ruled by the Court, to which ruling of the Court the

defendant by its counsel then and there duly excepted.

The said aoreenieut reads as follows :

"This Agreement, made and entered into between

*' F. H. Loring, party of the first part, and the Altoona
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" Quicksilver Mining Company, a corporation, party

" of the second part,

" Witnesscth: That the said party of the second

*' part agrees that the party of the first part may

" have whatever water belonging to said party of the

*' second part is requisite for the working of the quick-

** silver mine of said first party, and may use the iron

" pipe of said second party for the purpose of conduct-

''
int>- said w^ater to the mine of said first party, and

*' in consideration thereof, the said party of the first

" part agrees to give and pay to the said party of

*' the second part one-third of the net proceeds of the

*' mine of said party of the first part so worked by him.

" The party of the second part is to incur no lia-

*' bility or expense whatever in case there shall be no

*' proceeds from working said mine, and the party of the

*' first part is not to ])ay to the party of the second part

•*' any compensation whatever for the use of said water

*' and pipe, unless, and until after, all the expenses of

** working said mine shall have been paid out of the pro-

*' ceeds thereof.

" This a<rreement is not to continue after the expi-

*' ration of the year 1883.

" In witness wdiereof, the party of the first and of the

" second part have executed this instrument, tJiis sixth

*' day of March, 1883.
'^ E. L. Goldstein,

" President Altoona Quicksilver Mg. Co.

" F. H. LoRixG,

" Davis Quicksilver Mine,"

(Marked '' Plaintiff's Exhibit T.")
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The proceeds of the mining- operations of the year

1881, were divided between myself and the Altoona

Quicksilver Mining Company; I received one-third for

furnishing the ground, and the coujpany two-thirds for

furnishing the water and labor.

On cross-examination of said witness Loring, defend-

ant elicited evidence tending to prove :
That he had

never been on either the Boston or the Altoona Ditch,

except in crossing them. That on his direct examination

witness was mistaken in the names of the ditches. That

he got water from both ditches ; that, as he now remem-

bers, the Altoona Ditch was lower down the divide than

he supposed. That when he said he was mistaken, he

meant that he tliought the Altoona Ditcli proper wa&

lower down the hill on the divide than he f.nind it was.

That he supposed the Altoona Ditch was below the sum-

mit of the divide; whereas, in fact, it was on the summit

of the divide, and the Boston Ditch still above it. That

he never took any water directly from the Boston Ditch.

That he got all of his water from the Altoona Ditch,

The water that I got in 1882 and 1883 came through

the Boston Ditch into the Altoona Ditch. That he

never saw any water running from the Boston Ditch

into the Altoona Ditch. The way I know that I got

water through the Boston Ditch into the Altoona Ditch

is, I had a man in charge of my water and paid him for

repairing those ditches, and that he was testifying from

his general knowledge at the time of the situation in re-

gard to the water, but not from his own knowledge of

seeing the water. That if he ever used any of the water

of the Boston Ditch it. was water which first ran from
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tlie Boston Ditch into the Altoona Ditch, and taken by

the Altoona Ditcli on to his mine. That the witness

remembered an .extension of the Altoona Ditcli being

made through a cut ovei- the divide, so that the water of

the Altoona Ditch could be run onto his mine. That

the water of the Altoona Ditch would readily flow onto

his mine. The Altoona Company worked the ground*

in 1884, and that witness remembers seeing the water

running onto the mine in that 3'ear when he visited the

mine. The water was running by the usual way in

which they always conduct the water, through the Al-

toona Ditch. That the witness was never along the

Boston Ditch in all his life, and never sa\\ any

water running in it. Tiiat his mine, the Davis Mine,

was a claim GOO feet wide and extending north and

south a distance of 1500 feet. His location run

lengthwise, witli the Altoona joining it at tlie cor-

ner of the Altoona and Trinity, and was a portion

of the claim marked on the map of the defendant hereto

attached, marked " Exhibit 2," as the Ruby claim, and a

portion of what is called on said map the Garnet claim.

That in the seasons of 1881, 1882, an.d 1883, they com-

menced to m'we in the spring as soon as the snow allowed

the water to run, and continued to mine until the last of

July; that they allowed the water to run later to keep

the boxes wet up and from falling to pieces; that in tae

year 1881 he visited the property on an average once a

month and would stay one or two days at a time, and it

was about the same during the other years.

On redirect examination of said witness, plaintift' elic-

ited evidence tending to prove: That before the Altoona
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Ditch was extended, witness' claim was on the opposite

side of tlie divide. That the extension of the Altoona

Ditch to carry water to his mine had to cross the divide

and run around tlie side of the hill onto his ;j;round.

That before the extension of the Altoona Ditch the wit-

ness never noticed any particular change in the divide ex-

cept in grading in minmg operations and running a wagon

road across there. That there was sluicing done at or

near the suininit of the divide. That it was after the

sluicing that the Altoona Ditch was extended around

and across the divide. That the witness had seen a

watercourse coining into the Altoona Ditch on the north

side of the Altoona Ditch about 200 yards from the end

of the ditch, as the Altoona Ditch was before it was ex-

tended. That it was in appearance such as the water

would make running from one ditch to another. That

it appeared to be more natural than artificial. That it

ran quartering down the hill from the direction of the

Boston Ditch to the Altoona Ditch. That he had seen

ten or fifteen yards of that watercourse. It was worn

and had the appearance of any watercourse worn down

by water running. That he never saw it at any point

where it connected with the Boston Ditch. That the

extension of the Altoona Ditch over the divide was made

early in the spring of 1881. That he had seen the ditch

above his mine. That he never saw a bulkhead there.

Plaintiff, on examination of J. S. Cox, witness, elicited

evidence tending to prove: That the witness was a min-

ing superintendent, and lately resided at the Altoona

Mine, and knew the Boston and Altoona ditches. That

he was the superintendent of the Altoona Quicksilver
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Mine about fifteen months, from May, 1894, to Septem-

ber 8th, 1895. That there was no enlargement made of

the Altoona Ditch while he was there, and no enlarge-

ment of the Boston Ditch by the Altoona Company.

The defendant, on cross-examination of said witness,

elicited evidence tending to prove: That while he was

superintendent, he put some boxes in the Altoona Ditch

and covered thorn over, six inches square. That there

was a string of 20 or 30 boxes. That they were put in

for the purpose of giving water during the winter

months. The boxes were there yet. That tliey prob-

ably extended three hundred feet. They extended from

the Altoona Ditch to the furnace into two different

tanks, 300 feet or a little more. That the water that

was coming down the ditch for the last year was water

that ran through those boxes. That after putting in

the boxes he filled in the ditch on each side and covered

tliu boxes over to prevent the water from freezing.

On re-direct examination of said witness, plaintiff elic-

ited evidence tending to prove, that the water carried

through those boxes was the water used to supply the

engines of plaintiff for steam purposes and to the con-

ilensers for the purpose of condensation. That the boxes

were put in the immediate center of the ditch at the ex-

treme lower end of the ditch immediately at the mine.

Counsel for plaintiff thereupon asked the witness the

following question :

" What other uses could be made of that water at the

Altoona Mines by the Altoona Company ?"

Question was objected to by counsel for defendant as

immaterial, irrelevant, and incompetent. Objection over-
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ruled by the Court ; to which ruling!: of tlie Court coun-

sel for defendant then and there duly excepted. To this

question the witness answered :
" It can be put to pump-

ing, hoisting, producing electric power and so forth."

Counsel for plaintiff then asked the following question

of said witness :

" State whether or not all those purposes are necessary

and useful in the working of the mine?"

To which question counsel for defendant objected on

the ground that the same was incompetent and imma-

terial. Objection was overruled by the Court; to which

ruling of the Court counsel for defendant then and there

duly excepted. To this question the witness answered

as follows :
" Tliey are both necessary" and useful."

On examination of witness E. F. Dack» plaintiff elicited

testimony tending to prove: That I'.e knew the Altoona

and Trinity Quicksilver Mines, the Boston Ditch, and

the Altoona Ditch. That he first became acquainted

with them in 1883, That he saw water in the Boston

Ditch the first and only time in 1889. That Mr. Butler

was using it on the Boston claim hydraulicing. That

the witness crossed the head of the Boston Ditch in

1886, in Auo^ust. That no water was then runnino- in

the ditch. In '87, '88, and '89 witness was spending his

time on Soda Creek, below the Altoona Mine, and saw

the water in the Altoona Ditch, each of those years, run-

ning to the Altoona ground. I tried to use the water

from the Altoona Ditch and Mr. Butler, the superin-

tendent of the Altocna Company, took the water away

from me and told me it belonged to the Altoona Com-

pany. Afterwards I got permission from Mr. Rostetter
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to use it, and I cleaned out tlie ditch for the purpose.

Mr. Butler and Mr. Rostetter each claimed to be in

charge, representing the Altoona Company, but Mr, But-

ler would not let me use it. In 1888 Mr. Butler and

some other men hydrauliced with the Altoona Com-

pany water over on the Trinity side. The same year

Mr. Lytle used the water, making brick for the Altoona

Company. In 1885 I was at the Boston Mine and saw

Mr. Butler piping there. I know of his piping there

that year two months. In 1891 Mr. Butler was using

the water on the Altoona Mines, and I used the water

below the place where he used it.

On cross-examination of said witness defendant elicited

testimony tending to prove that witness was not in that

vicinity from 1883 to 1886; that he went there again in

1886. That he went to the Cinnabar Mininof District in the

fallofl887, allof 1888, 1889, and 1891. That he was toler-

ably familiar with the outlineof the Boston Ditch. That he

knows wliere the extension of the ditch was from the

Boston Mine to the reservoir. Tnat he never saw water

flowing in that part of the ditch. He was not on the

Boston Ditch at all in 1886, and in 1888 he was onl}' on

that portion of the Boston Ditch below the Boston

Mine.

Plaintiff, on examination of the witness Morris Osgood,

elicifld testimony tending to prove: That he knew the

Altoona Quicksilver Mining Company's properties in

Cinnabar District. That he first knew them in 1879.

That he was then in the employ of that company

hydraulicing and concentrating the ore at the Altoona

mine on the east side of the divide, that is, tiie side
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towards Crow Creek. That lie used tlie water tl.rougli

a hydraulic pipe about seven inclies in diameter. That

the fall from the ditch to where he was wasliing was

about sixty feet. That he worked there four seasons.

That the first season he cleaned out the lower ditch and

worked on the upper ditch too. That he cleaned the

upper ditch out. That they built a reservoir there in

1879. (Witness points out on plaintiff's map tlie place

where he thought the reservoir was and marks the place

with a cros^ and his initials.) Other men worked be-

sides me for the Altoona Company in building the res-

ervoir. That after they got the reservoir built they

went to work on the other side of the hill, the side that

the Loring Claim was on. That he helped to extend the

upper ditch about 200 yards out onto a point and run it

from the point down the hill, and then took the water into

a hvdraulicpipe,about northwest from the present hoisting

works of the plaintiff; that point would be northeast from

the Loring claim; right about the saddleback. That that

year witness used the water, washing the surface off,

piping; that is, in the year 1879 1 helped to extend the

ditch from the reservoir to that point. That they got

the water from the Boston Ditch through the ditch and

through a pipe. That they had a ditch down hill- -down

the ridge. That they built a bulkhead in there. That

the water ran into the bulkhead, and then into the pipe

and down to the claim. That the pipe did not run clear

up to the ditch; it was a hundred yards from where the

ditch dumped down. The water ran from that upper

ditch down to that point until it came to the pipe line.

That they had about 400 feet of pipe line, seven-inch
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pipe. That witness worked there in the year 1880.

That he worked at piping on the Loring Claim. That

he was working for the Altoona Company. That he got

tlie water out of the Boston Ditch, the same way as in

1879. That the witness was there in 1881, working for

the Altoona Company, using the water on the same

side. That they used some of the water out of the lower

ditch, and used water out of the upper ditch. That they

used water out of the upper ditch till it got prett}* low,

and then used water out of the lower ditch as an over-

flow to lielp carry away tlie waste material. That the

witness did not work there in 1882. That he worked

there in 1883 for Fred Loring. That he used water on

the same side from the Boston Ditch. In 1879 and

L880 there were about twenty of us working for the

Altoona Com[)any ; in 1881 there were not so many;

<and in 1883 there was himself and father and two China-

men. That he attended to the Boston Ditcli all the

time he was there in 1879, 1880, 1881, and 1883. That he

was looking after the water. That when the water

would slack off he would go and turn some into the

ditch, and keep the rocks out of the ditch. That he was

working on the claini and attending to the water, both.

That he was the only one attending to the ditch. That

along about August or September, the water would

slack off, and then they had to use the reservoir. Dur-

ing the years I was there, when we used the water

from the Boston Ditch for mining, we used the water of

the Altoona Ditch for an overflow. That they would

shut the reservoir down and catch the water during the

night. That during the night it would fill up, and that
I*
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would furnish water the next day. When I tended the

Altoona Ditch, it was about three feet wide on top, two

feet on the bottom, and the water usually ran about a

foot deep. I saw the Altoona Ditch about two years

ago^ and it was then about the same size as when I

tended it. WIru I went there we had trouble in get-

ting the water through the Boston Ditch, so,we built a

reservoir on Wiltz Gulch, and sluiced mud down into the

Boston Ditch, and the sediments would stop in the rocks.

The ditch was dug through loose ground, and the sedi-

ment would fill the holes up in the bottom of the ditch.

On cross-examination of said witness, counsel for de-

fendant fclicited testimony tending to prove: That he

was thirty years old on the 12th of May, 1895, and he

was fourteen years old in 1879. That he ran a hydraulic

pipe when he was fourteen years old. That the Boston

Ditch was not constructed from the Boston Mine clear

to the reservoir; it ran into a gulch, and the water was

turned in the gulch, and ran down the gulch

into the reservoir. That the reservoir was built

in the same gulch that the water was dumped off into.

That from the reservoir there was another ditch dug

around the side of the hill. That it went from there to

the Fled Loring and Altnona properties. That he

helped to dig some of that ditch in 1880, about a hun-

dred yards of it. That there was not any in it dug in

1881. That he did not use that ditch in 1879. Wit-

ness testified he made a mistake there : that it was 1879

when they extended that ditch around, instead of 1880 ;

that they had to extend that ditch to get the water

around to where they were working, and that he did
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use it in 1§79. That it was 1879, instead of 1880, when

they extended the ditch. That the Altoona Ditch was

dug over the divide, right through the gap. That they

used the water from the Altoona Ditch on the Loring

Claim. That he did not know of any connecting ditch

between the Boston Ditch and the Altoona Ditch.

That he did not know of any place between the Boston

Mine and the end of the Boston Ditch, where water ran

from the Boston Ditch into the Altoona Ditch. It had

been so long ago he might have forgotten ;
that he may

have seen it and forgotten it ; that he did not remember

seeing it. That he did not work for Mr. Fred Loring

in 1882, nor hi 1881, nor in 1880, nor in 1879. The

Altoona Company paid him for his work. He did not

know whether in 1881 the work was being done on the

Lorino- claim or the Altoona claims; that he was sure that

he last worked there for the Altoona Company in 1883 ;

that the Boston Ditch heads in Crow Creek, runs to Wiltz

Gulch, and dumps off hito the Wiltz Gulch, and then runs

from Wiltz Gulch with, the ditch taken out of that, that

ran around to another gulch below the Boston Mine,

and dumped off from that into a gulch and into a reser-

voir. That the witness did not know where he was in

1885, 1886, 1887, 1888, or 1889. I was working part

of the time in Siskiyou County, and part of the time in

Trinity County. I was one place and another—some of

the time at Dunsmuir, and sometimes at Weaverville.

That if he sat down and figured them up he could tell

where he was working.

The witness J. M. Gleaves -was recalled tor plaintiff,
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and tVoui him plaintift' elicited testimony tending to

sho \v

That the Altoona Ditch was about three miles and a

quarter in length. That the Boston Ditch, from the

place where it i^ taken from Crow Creek, runs about a

half a mile to the top of the hill, and is there run down a

channel made by the water into a gulch called Wiltz

Ravine, and runs down that natural channel for about

half a mile, and is then taken up and follows along to

the point marked " 20 " on the plaintiffs map. {Exhibit

1.) That there it is thrown into a natural channel or

ravine, and liowsdown that into a reservoir. That it is

taken again around to the point marked " LO," and drops

again about thirty feet through a natural channel to the

main ditch. The artificial portion of the Boston Ditch

is about two and three-quarters miles in length. That

in the Altoona Ditch there is a fall of about 56 feet

between its head and its mouth. That in the Boston

Ditch there is a fall of about 500 feet. That about 400

feet of that fall is in Wiltz Gulch. That the artificial

ditch has a fall of about one-tenth of a foot to the rod.

That he measured the capacity of those ditches to carry

water. The capacity of the Boston Ditch is 618 miners'

inches, measured under a four-inch pressure. The Al-

toona Ditch, run to its full capacity, is about 1,000

miners' inches.

Counsel fof plaintitf at this point asked the witness the

following, question:

" State to the jury whether or not you made surveys

for the purpose of ascertaining the elevation of the lower

end of the ditch (the Boston Ditch) above the collar of
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the shaft in the hoisting works of the Altoona

Mine ?

'

This question was objected to by counsel for defend-

ant as immaterial, irrelevant, and incompetent. The ob-

jection was overruled by the Court; to which ruling of

the Court defendant, by its counsel, then and there duly

excepted. The witness answered as follows:

" I took the elevation between the collar of the shaft

and the mouth of the Altoona Ditch and found about 43

feet difference in elevation."

That between the collar of the shaft and the Boston

Ditch on the point of the little hill above the mine the

difference was a fraction less than 162 feet; that the col-

lar of the shaft is the main level of the floor in the hoist-

ing works; that the shaft is used for hoisting ores, and

for general working purposes of the mine, and for pump-

ing.

All this testimony was given under the objection of

defendant as being incompetent, irrelevant, and imma-

terial, and was admitted by the Court, subject to the

exception of the counsel for the defendant to the ruling

of the Court.

Also the following testimony was given under the

same objection, ruling, and exception.

That there is a cage used for hoisting ore, and for tak-

ing men up and down in the mine. That it is operated

by steam power for that purpose. That it runs perpen-

dicularly. Mining timbers have to go up and down that

shaft. That the collar of the shaft is the upper end

—

the top. That that is where the cages come to the sur-

face and discharge. That the cages are stopped at the
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collar of the shaft and cars loaded with ore are run off

and taken out where they are placed in retorts and fur-

naces. That the shaft had been sunk when witness was

there about 240 feet. That when witness was there they

were drifting or working at the bottom. That when the

level at 240 feet had been worked a good miner would

go down and sink the shaft deeper.

On cross-examinati6n of said witness, the defendant

elicited testimony tending to prove:

That the Boston Ditch from the Boston Mme down

to the Altoona is in bad condition. That apparently it

has been unused for several years.

That in surveying the ditch the witness noticed only

one place where it was in condition that water would not

run through it, and that was where the road crosses it.

It had been filled in there with the road.

Witness F. H. Loring was recalled, and from him

plaintiff elicited testimony tending to prove that since

last on the stand witness had been talking with counsel

for the plaintiff, and Mr. Allenberg, secretary for the

plaintiff, and that as a result of that conversation it came

distinctly to the memory of the witness that at one time

in particular, taking a walk up the road leading from the

Bossiter House to the divide, the first year the Altoona

Co. worked the witness' ground, he passed the pipe and

water running from the Boston Ditch into it. That the

first year the pipe lay on the south slope of the north

hillside of the gulch above Bossiter's House, running

north towards the Boston Ditch. That it was a line of

black heavy pipe 200 or 250 feet long. That he remem-
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bers seeing it running into the bulkhead. That that

was in the year 1881.

Louis y. Girarcb was called as a witness for plain-

tiff, and from him plaintiff elicited testimony tendincr to

prove : That he knew the Altoona Quicksilver Mining

Go's properties. That he first went there in 1879, late

in December, and remained in the Cinnabar Mining Dis-

trict off and on until a year ago. That he remained at

the Altoona Mine off and on until 1888, in the fall. That

he was in the employ of the Altoona Company and Mr.

Lytle and Mr. Loring, from 1880 to 1888, and also

worked for Mr. Loring. That in the year 1884, witness

was the manager, or superintendent of the mines of the

plaintiffMn Cinnabar District. That in 1884, witness

used water for mining purposes on the Altoona Mine

through a hydraulic pipe, which came from the Altoona

Ditch, and did sluicing also on the Trinity Claim of the

Altoona Mine from March 2nd, until the last of July.

That, in 1884, the witness and another man cleaned the

Boston Ditch the full length. That it was in Septem-

ber, 1884, about the 10th, that he commenced it, and the

work was completed about the last of September. That

he had a man twelve or thirteen days helping him, be-

sides working himself. That in 1885, he w^as still man-

ager for plaintiff. That he mined and used water that

year the same as in 1884, and from the Altoona Ditch.

That March 14, 1885, he w/oteto Mr. Allenberg :
•• I

will have the pipe running in three days. Water will

not last long unless we get a wet spring. The snow all

gone. Cannot work from the upper ditch f no water,

so I will do the best I can from the lower ditch. That he
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mined that year and used the water until June I'Zth. I

think the water lasted about three months. That he had

no use for the Boston Ditch in 1885. That he had no

intention of usincr the water of the upper ditch that

season. That in 1886, he had charge of the Altoona

mining properties. That he kept the Altoona Ditch in

repair that season. That in the year 1887, he was still

in tlie same position, taking care of the properties of the

Altoona Company. During the examination of this

witness, counsel Jor defendant objected to certain evi-

dence on the ground that it was immaterial.

Counsel for plaintiff stated: They have denied that we

owned, or ever owned, either the Altoona Ditch or water

right, and denied that we had any right to divert any

water through the Altoona Ditch. That is in the plead-

ings.^

The Court. That is not in the statement of counsel.

Mr. Campbell's statement before the Court and jury was

clear, and I think he made no controversy about the Al-

toona Ditch.

Mr. Campbell (of counsel for defendant). I do not make

any contention over their right to the Altoona Ditch. I

simply say we do not deprive them of the water which

they are entitled to have run down it.

Mr. Cross (of counsel for plaintiff). I suppose we try

the case on the issues made in the answer.

The Court. Oh, no. That is entirely a fallacy. Coun-

sel can get up and abandon his answer. When he does,

the case is tried on his admission.
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At this stage, counsel for plaintitf asked of the wit-

ness the following question:

"During the year 1886, did you make any arrange-

ment for the company with the Butlers in regard to the

use of the water of the Boston Ditch ?

"

This question was objected to by counsel for defend-

ant as irrelevant, immaterial, and incompetent; which ob-

jection was overruled by the Court; to which ruling of

the Court the defendant by its counsel then and there

duly excepted.

The witness answered to this question: "I let Mr.

Butler use the water for the repairing of the ditch, keep-

ing it up in repair; he agreed to put the ditch in repair

for the use of the water. I made that arrangement in

the interest of the Altoona Quicksilver Mining Co., as

its representative."

Witness further continuing, plaintiff elicited evidence

from him tending to prove: That no mining whatever

was done on the Altoona in 1887; but lie kept the Al-

toona Ditch in repair and took care of the Altoona prop-

erty. That the witness was there in 1888 as representa-

tive of the Altoona Company. During that year, as rep-

resentative of the Altoona Company, he rented the water

from the Altoona Ditch to a Mr. Tisher for $5.00 a month,

who used the water mining that year, sluicing and hy-

draulicing on the west side of the Altoona Mine, on the

El Madre Claim, which was the same ground as the Davis

Claim, and that Mr. Robinson and the two Butlers

worked with Tisher on those mining operations. That

the water used by them ran through the Altoona

Ditch. That witness ceased to be in the employ of
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plaintiff about July or August, 1888. That while the

witness ^vas agent and manager of the plaintiff, he was

employed to take care of the Altoona Mine and the

Trinity Mine and the Altoona Ditch. That as to the

Boston Ditch he had no instructions. That when he

had the men working on the Boston Ditch, he did so

because he supposed it belonged to the company, and

because they had used it in 1880, and he was under the

impression that the Altoona Company owned the ditch.

That he knew that it was his business to look after, all

the property whicli the Altoona Company owned or

claimed there.

On cross-examination of said witness, the defendant

elicited testimony tending to prove: That he received

his instructions as to what property to look after from

Mr. Crandall. That he was not employed on behalf of

the company by Mr. Crandall, but was employed by

Mr. Loring. That it was before he was employed by

Mr. Loring that Mr. Crandall gave him the instructions.

All that "crandall told him was what property the

Altoona owned there, namely, the Altoona Ditch and

the Altoona Mine and the Trinity Mine. That when

he served notice on Butler to cease using water of

Boston Ditch, he did it on his own responsibility, on

the assumption that the Altoona Company owned it.

That he was on the Altoona Company's property during

the mming seasons of 1880, 1881, 1882, 1883, and

up to 1888. That he knew the Boston Ditch perfectly

well. That he knew it from the Boston Mine down

to the end of the Boston Ditch. That the only year

during that time when any water ran through the Bos-
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ton Ditch down to the Altoona Muie, to my recollection,

was in the year 1880, when it was used on the Loring

Claim, which at that time was called the Davis Claim.

That durinof the whole time witness was there no water

was ever used from the Boston Ditch for mining on the

Altoona or Trinity claims to his recollection. That all

the water used on those claims was from the Altoona

Ditch and no other source. That in the years 1886,

1887, and 1888 there was no mining done of any conse-

quence on the Altoona property. That in the year 1888,

when he left there, no living man could have got water

through the whole length of the Boston Ditch from the

Boston Mine down to the Altoona. That the ditch was

filled up and caved in, filled with dirt, rocks, and brush.

That it was not possible, when he left there in 1888, to

run water through that ditch from the Boston Mine to

the Altoona end of the ditch; That in 1885 the, witness

as manager of the Altoona Company, had no intention to

use the Boston Ditch, because I had no use for.it, and

because the Altoona Ditch answered better, because the

water lasted longer. That in the years 1883, 1884, and

1885 there was water used on the Loring Claim that

came from the Altoona Ditch. I did not come up to

the mine in 1883 until after they got through sluicing.

I came there then and did the retorting. It was some

time in July or August when I came there. I went to re-

torting cinnabar taken out by the company, and Mr. Lor-

ing also. Mr. Loring had got through with his washing

for the year when I got there. Previous to that I had

been thereabout three days that year, some time in May.

The Altoona Ditch was extended on to the divide in
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such a way that the water wouM run on the claims on

bc»th sides of the divide, in the spring of 1S83. I first

saw it when I went there in May, around on the west

side of the hill I :=aw the pipe line there in 1883.

Wlnen I said the Bostoai Ditch was filled up from the

BotsTon Mine down tc« the lower end, I mean it was

fiilf^ up like any other ditch. That it was not kept in

order. The bank washes down and the rocks and leaves

and brosh come n<cht in the ditch. There is a great

deal of snow up in that country in the winter. When

the snow melts there are rivulets of water running down

over the banks into the ditch, and in those places there

would be rocks and dirt washed down into the ditch.

There were no pkc^es where any snow slide would cave

in the ^es of the ditch. The ditch ran through a tim-

bered eountnr. The brush were those that grew along

the ditch, and Imibs that fell into the ditch. A ditch

tliere needs to be cleaned out every spring to keep it in

order. I don t tlnnk they ccwild have got waterthrough

that part of the ditch without cleanii^ it out. After

1883 the water was used on the Loring Claim from the

Altoona Ditch by Mr. Tisher and Mr. Rc»binson, and

Charies M. Butler and M D. Butler. That they got

the water from witness, as manager of the Altoona

Company. That in 1883, 1884, and 1885 no water was

put upon tlie luring Claim from the Boston Ditch.

On re-direct examination of said witness, plaintiffehcited

tesdm^jjy tendingto prove thatthe extension of the Altoo-

na Diteh over to the Lorio^ Claim was dug before the wit-

ness was in there. That the witness did not see any water

in the lower portion of the Boston Ditch while he was
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there. That before 1883 it was very easy to use water

from the Altoona Ditch on the* Loring Claim. That the

Altoona Ditch was extended to the divide, long before

the time of the witness there. That it was extended so

as to cross the divide some time in the 70's, so that it

was clear across the divide. That in 1888, the Boston

Ditch from the Boston Mine westward, was all filled up,

because it was not kept in order. That it was caved in

all the way, and filled with rocks and dirt, in some places

it was even full. That a ditcli in that country has to

be cleared out every spring to keep it in order, so as to

run the water through it. That the witness walked

along ditch, time and time again, from the Boston

Mine down to the Altoona. That in 1888, there were

no places where the water could run at all. That there

were not any stretches of from a quarter to half a mile,

where tlie ditch was in reasonably good repair. That in

1891, tlio witness commenced work for the Integral

Company. Tliat he worked for them until about April,

1894. Tliat he was present in 1892, when Mr. McCaw

put up a notice at the upper end of the Boston Ditch on

Crow Creek. That witness w^s in the employ of the

Integral Company, of which Mr. McCaw was superin-

tendent.

Plaintiff called Charles D. Rhodes as a witness, who

testified that he was at present chief draughtsman in the

United States Surveyor General's office, for the State

of California. He presented a map of Township 38

North, Range 6 West, Mount Diablo Base and Merid-

ian, and stated it was an original document on file in the

United States Surveyor General's office for California.
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That that township was sectionized by the United States

Government as follows: The survey was completed

July 20, 1880. The survey was approved by the

United States Surveyor General, for the State of Cali-

fornia, March 1, 1881, and that the approved plat was

filed in the United States Land Office at Redding, July

9, 1881.

fSJ![C. M. Butler, witness, called for plaintiff. On ex-

amination of said witness, plaintiff elicited evidence tend-

ing to prove: That he knew the Altoona and Trinity

Quicksilver mining claims, in Cinnabar District, Trinity

county. That he knows the Altoona and Boston ditches.

That he was first there in 1875. That the Altoona

Company was working both the Altoona and Trinity

claims. That witness was there in 1876, and that he

knew of his father, M. D. Butler, commencing to dig the

Boston Ditch. That ho was there when the Boston

Company commenced to work the Boston Mine. That

they used the water of the Boston Ditch on the Boston

Mine in 1877. That he left there in 1877, and was back

in 1879, and then was back again in 1883, August 13th,

at^the time his father relocated the Boston Mine. That

it was about August 13th, 1883 that he was there. That

he remained a couple of weeks. His father, M. D. But-

ler, left at the same time he did. That he next returned

in 1885, in the spring. He was out and in that district

several times that season. That nobody was working on

the Altoona when he was there that year. That Louis

Girard was in charge of the Altoona. That no work

was done to his knowledge on the Loring Claim in
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1885. He was in the vicinity of that claim, but he

did not look at it in particular. Thaji his father

was there with him during that year and left

when he did, and they returned early the next

spring. That he was there in 188G and 1887. That in

1887 he used water sluicmg on the Boston Mine from

the Boston Ditch. That there was no time in 1887 or

1888 when the Boston Ditch down to the Boston Mine

did not o'et water, and he sluiced with the water at the

Boston Mine. They used the ditch full until the water

got light, and as long as there was sufficient water to

mine with. That he and his father were partners. That

he did not use any water on the Boston Mine in 1888.

We mined, hydraulicing and sluicing, there on the Bos-

ton Mine three years. That some was- used on the El

Madre Mine from the Altoona Ditch. That in 1889

water was used on the Boston Mine out of the Boston

Ditch. That in 188G and 1887 Mr. Girard was in

charge of the "Altoona mines, but I did not see him do

any work on the mine. During those years I was only

at the Altoona Mines just a few times. That Girard

had a little garden which he irrigated through the Al-

toona Ditch. That after his father, M. D. Butler, took

charge of the Altoona Company's properties in 1889,

that they sluiced and concentrated ore on the Altoona

Company's mines with water from the Altoona Ditch

every year. That during those years, whenever he saw

the Altoona Ditch, water was running in it..

On cross-examination of said witness, defendant elicited

testimony tending to prove: That when he and his father

went there in 1885, they had to do some work on the
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Boston Ditch before they could get the water through it.

Had to roll out some logs, take out a good many

rocks, and loose dirt that had flowed into it, and

there was a break or two in the bank of the ditch.

That in 1888 he worked on the Loring Claim with

water from the Altoona Ditch. That in no year that

he was there did he know, of his own knowledge, of any

water being used on the Loring Claim from the Boston

Ditch. That in 1876 or 1877 no water was run through

the Boston Ditch between the Boston :Mine and the Al-

toona Mine or Trinity ^line or Loring Claim. That in

those years he was working on the Altoona Mine, per-

haps three hundred yards from the Boston Ditch. He

did not notice the Boston Ditch in 1883 or in 1885

between the Boston Mine and the Altoona Mine. That

the witness never knew of any water ever having run

through the Boston Ditch from the Boston Mine to the

Lorii^- Claim. That the Loring Claim in 1888 was called

the eI Madre. That the witness noticed the Boston

Ditch in 1880, 1887, 1889, 1890, 1891, 1892, 1893, and

1894. That in those years, when he noticed the Boston

Ditch, he did not see any water running in it, from the

Boston Mine down towards the reservoir or towards the

Trinity Mine. That from 1887 to 1891 the ditch was

filled up with rocks and limbs in places between the Bos-

ton Mine and the reservoir, and that one place was level

with the surrounding ground for' eight or ten feet, he

guessed. That there was one place, to his knowledge,

where little streams had come down and washed down

both banks of the ditch. The little place that was level,

there was an opening there, where the ditch was sluiced
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away. That he never noticed any place in the ditch

where logs were covered up. Tliat in 1885 the

ditch was in pretty good shape for quite a distance,

but they ran no water through it. That the wit-

ness would have known it had they run water

through it below the Boston Mine. The .finding of

a loo' in a ditch in that country is not unusual. It is

a timbered country. The rocks that were in the Bos-

ton Ditch caved in from tlie sides of the ditch in places

from the top of the bank, and in other places they came

out of the bank of the ditch. The limbs and rocks were

rolled in by the snow melting. The place that I spoke

of, where it looked as though the lower bank had been

sluiced away, it looks as if the ditch was full of water,

and broke away the side of the bank, and caused" the

water to turn down. The ditch bank there is gone only

for a few feet. We brought some water around there a

good many years ago, to that point, and did not bring it

any furtlier. I won't be positive but that we turned the

water out there some place, where the ditch was filled

up, and in order to do that we would have to cut through

the ditch. I don't remember that I cut it, but some-

body did cut it. I think that is the way it happened. It

was in 1885 that we run the water around to there in

the Boston Ditch. In 1885 myself and my father done

some work cleaning out the upper portion of the Boston

Ditch. We had to clean it out again in the springs of

1886 and 1887, because it fills up, and you have to work

on the ditches every spring to run the water through.

Where that ditch runs, some portion of the country lies

at an angle of about 45 degrees, and in other places it is
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quite flat; down to as low as 80 degrees in some places.

There are places where it is steeper than 45 degrees.

The place where I say the ditch was filled up in 1892,

for 7 or 8 feet, is where the wagon road crosses, going

from the Boston Mine to the Altoona Mine. It is filled

up"the width of the road. At that place, there was

formerly a bridge to drive over the ditch. When we

cleaned out the Boston Ditch, in the springs of 1886 and

1887, we had to take logs out of the ditch, and roll rocks

out of it, and use a pick and shovel, and crowbar, and an

axe, and saw, to put it in shape. Trees would fall down

in the winter with the snow, and we had to use a pick

and shovel, and crowbar, every season. The place where

the ditch bank was broken, that we took the water

to in 1885, we didn't take it any further, because we

had no use for it. We talked of sluicing there, and I

think there was some words about the water, it seems to

me. I did n't have the words myself. The water would

not run any further at that time without doing some

work cleaning out the ditch.

Charles Allenberg, witness called for plaintiff.

Plaintiff elicited testimony from this witness tending

to prove: That he kept the accounts for the plaintiff ever

since the plaintiff was organized; that he first visited the

Altoona Mine in 1875, in June—next in July, 1877;

that when he visited the mines in 1875, Messrs. Lytle

and Hawkett were in possession of the Altoona Mines;

that when he visited the mines in 1877, the Altoona

Quicksilver Mining Co. was in possession; that the wit-

ness next visited the mine in July, 1878, and then in
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June, 1879, and then in October, 1894; at which times

the Altoona Quicksilver Mining Co. was in possession of

the mines; that in 1877 the company was using water

for sluicing and hydraulicing and concentrating ores,

and the same in 1878; that the witness was secretary of

the plaintiff; that in 1878 he visited the Boston Mine,

and that the Altoona Company was then working the

Boston Mine in 1878, using water there.

The following questions at this point were asked the

witness:

Question. Wliat water were they using ?

To which question the witness replied: I do not know

of my own knowledge what water they were using, but

there was some water there, and it must have been from

the Boston Ditch.

Question. Was there any other way of getting

water at that time except through the Boston Ditch ?

Answer. Not to my knowledge.

Mr. Campbell, caunsel for defendant. I object to that;

that is an argument of the witness.

Objection overruled by the Court, to which ruling

counsel for defendant then and there duly excepted.

The evidence from said witness further tended to prove

that when he visited the mine in 1879 the Altoona

Company was sluicing |^and concentrating by the hy-

draulic process. That from the organization of the

Altoona Company to the present time there have always

been three directors—Mr. Jacob Frowenfeldt, William

Goldstein, atid the witness. That Mr. William Gold-

stein is a cousin of the witness' wife. That Mr. Jacob

Frowenfeldt is a cousin of the witness' wife. That for
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a few years Mr, M. Zellerbach was a director, and for

some years Mr. Greenman and E. L. Goldstein. That

E, L. Goldstein became president of the compaii}^ in

1879, and remained president until his death, in 1892.

That tke directors had their principal place of business

since iS79, one year at 421 and 423 Market St., and

subsequently at 630 Brannan St., San Francisco, which

latter place continued to be the office of those gentlemen

until April 1st, 1895. That witness had been the gen-

eral manager of the affairs of the corporation during

recent years, since 1877.

At this point the following question was asked the

witness by plaintiff:

During that time what has been your intention as the

general manager of tlie corporation with regard to hold-

ing the corporation's rights to these ditches and water

rights?

Which question was objected to by counsel for defend-

ant as immaterial, irrelevant, and incompetent.

The objection was overruled by the Court, to which

ruling of the Court counsel for defendant then and there

duly excepted.

To which question the witness answered: Always

intended to hold our rights to those ditches.

Question by Plaintiff. In the same connection, what

has been the intention with recrard to the Boston Ditch

and the water rio-ht used witli the Boston Ditch since

the date of the deed from the Boston Company to the

Altoona Company in 1877?

To which question counsel for defendant objected, on

the ground that the same was immaterial, irrelevant,
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and incompetent, which objection was overruled hj the

Court, to which ruhno^ of the Court counsel for defendant

then and there duly excepted.

To this question the witness answered: Always

intended to hold our right to the ditch and the water

right.

Question by Plaintiff. And what in the same connec-

tion with reg^ard to the Altoona Ditch and the riorht

to divert water through it?

Same objection, ruling, and exception.

Answer. The same.

Question by Plaintiff. What use could be made of the

water through the Altoona and Boston ditches for the

purposes of that company other than what it has actually

been appropriated to?

Objected to by counsel for defendant on ^the ground

that it was irrelevant, immaterial, and incompetent, and

purely speculative.

Objection overruled by the Court, to which ruling of

the Court the defendant, by its counsel, then and there

duly excepted.

To this question the witness answered: Heretofore

we have used the water for hydraulicing and sluicing.

At present we could use the water for our boilers and

condensers also could use it for getting water power to

operate our condensers.

Mr. Ca^nphell. I move to strike out the answer of the

witness as to what they have done, as not responsive to

the question.

The Court. That is not responsive. Strike it out.
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Mr. Cross. When he says heretofore it has been used

for one purpose

—

The Court. You can ask it over. The best rule is to

compel the witness to respond directly to the question.

Mr. Cross. Q. Answer the question again, Mr.

AUenberg, and make the answer a little more direct.

You stated what it had been used for, while the question

is what it can be used for.

Answer." We could use the water for water power, to

run our machinery by water power.

Question. Why has not the company done so hereto-

fore?

Same objection, ruling, and exception.

Answer. Have not been able to use the lower end of

the Boston Ditch, which would give us sufficient power,
4

to get water power for our machinery, to move our ma-

chinery.

Question. What advantages would you have as to

power when you could bring the water through the Bos-

ton Ditch over what you would have in bringing the

wat6r through the Altoona Ditch?

Same objection, ruling, and exception.

Answer. The difference in the elevation could get

so much more power through the Boston Ditch than

through the Altoona Ditch; the higher elevation gives

more pressure.

Question. What benefits would accrue to the company

from using this water for power over obtaining power by

other means which could be used?

Same objection, ruling, and exception.
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Answer. It would save us from using steam power,

and, consequently, save a good deal of wood to make

steam for the boilers. It would also save an enofineer.

Question. How much expense per month would it

save the company during such months as it would fur-

nish power?

Same objection, ruling, and exception.

Answer. It would save some $600 per month during

such time as we had the water power.

The counsel for the defendant moved to strike out the

answer. Motion denied. To which ruling the counsel

for defendant then and there duly excepted.

Question. Did you see Mr. M. D. Butler in this city

during the years 188G and 1887, from time to time?

Answer. Yes, sir; at my office, on Bran nan St.

Question. Did you have any conversation with him

at those times with regard to the use of the Boston

Ditch and the water there?

Question objected to by defendant as incompetent, ir-

relevant, and immaterial. Objection overruled, to w^hich

ruling of the Court defendant, by its counsel, then and

there duly excepted.

Answer. Mr. Butler came to me on several occasions

and asked me for the use of the water, for sluicing boxes,

and some for iron pipes; and I always gave him permis-

sion to use our water for sluice boxes or iron pipes. He
wanted to use the water on the Boston mines, and natu-

rally w^anted to use the water of the Boston Ditch.

That was the only ditch that would carry the. water on

that mine, so fai- as I know.
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Counsel for plaintiff then offered in evidence the pat-

ent of the United States to the Altoona Quicksilver

Minino- Co. for the Altoona Quicksilver Mining Claims,

dated June 2l8t, 1895; which patent v/as objected to by

defendant as immaterial, irrelevant, and incompetent,

and as having been issued subsequent to the commence-

ment of this action. Objection overruled; to which rul-

ing of the Court the defendant, by its counsel, then and

there duly excepted.

Said patent was then introduced in evidence, and

reads as follows:

'' General Land Office. Mineral Certificate.

"No. 25728. No. 301.

" The United States of America.

" To all to whom these presents shall come, Greeting :

" Whereas, in pursuance of the provisions of the Re-

" vised Statutes of the United States, chapter six,

" title thirty-two, and legislation supplemental thereto,

" there have been deposited in the General Land Office

" of the United States the. Plat and Field Notes of

" Survey and the Certificate, No. 301, of the Register

" of the Land Office at Redding, in the State of Cali-

" fornia, accompanied by other evidence, whereby it ap-

" pears that the Altoona Quicksilver Mining Company

" did, on the twenty-fourth day of August, A. D. 1894,

" duly enter and pay for that certain mining claim or

' premises known as the Altoona Quicksilver Lode

*' Mining Claim, designated by the Surveyor General as
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" Lot No. 42, embracing a portion of Section 22 in

" Township 38 North of Range six West, Mount Diablo

" Meridian, in the Cinnabar Mining District, in the

" County of Trinity, and State of Cahfornia, in the dis-

'' trict of lands subject to sale at Redding, and bounded,

'•described, and platted as follows, with magnetic varia-

"tions, eighteen degrees and fifteen minutes east.

" Beoinnino- at the northeast corner of claim, a ser-

" pentine rock 13x9x5 inches, marked A. & T.

•' Thence, first course, south nine chains and nine links

" to the southeast corner of claim, a granite rock 26x10

" x8 inches, marked A.

" Thence, second course, west twenty-two chains and

" seventy-three links to the southwest corner of claim, a

'' serpentine rock 10x13x5 inches, marked A, from

" which Mt. Desert rock bears south eighty-eight de-

" grees and thirty minutes east, about three hundred

*' and sixty chains distant.

" Thence, third course, north nine chains and nine

"links to the northwest corner of claim, a serpentine

''rock 30x20x12 inches, marked T & A, from which a

"pine forty inches in diameter bears north forty-two

"degrees east thirty-nine hnks distant, a pine thirty

" inches in diameter bears south forty-three degrees east,

"eighty-five links distant; and the corner common to

" sections twenty-one, twenty-two, twenty-seven, and

" twenty-eight in Township thirty-eight North of Range

" six West, Mount Diablo Meridian, bears south twenty-

"nine degrees, eight minutes and twenty-five seconds

" west, thirty-three chains and fourteen links distant.
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" Thence, fourth course, east twenty-two cliains and

^'seventy-three links to the northeast corner of clami,

" the place of beginning; said lot No. 42 extending one

" thousand five hundred feet in length along said Altoona

" quicksilver vein or lode, and containing twenty acres

" and sixty-six hundredths of an acre of land more or

"less.

" Now know ye, that there is therefore hereby

•''granted by the United States unto the said the

" Altoona Quicksilver Mining Company, and to its suc-

" cessors and assigns, the said mining premises hereinbe-

"fore described, and not especially excepted from these

" presents, and all that portion of the said Altoona quick-

" silver vein, lode, or ledge, and of all other veins, lodes,

"and ledges, throughout their entire depth, the tops or

" apexes of which lie inside of the surface boundary line

"of said granted premises in said Lot No. 42, extended

" downward vertically, although such veins, lodes,

" or ledges in their downward course may so far depart

" from a perpendicular so as to extend outside the ver-

" tical side lines of said premises; provided, that the

" right of possession to such outside parts of said veins,

" lodes, or ledges shall be confined to such portions

" thereof as lie between vertical planes drawn down-

" ward through the end lines of said lot No. 42, so con-

" tinned in their own direction that such planes will

" intersect such exterior parts of said veins, lodes, or

" ledges; and, provided further, that nothing herein con-

" tained shall authorize the grantee herein to enter upon

" the surface of the plane owned or possessed by an-

" other.
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" To have and to hold said mining premises, together

" with all the rights, privileges, immunities, and appur-

** tenances of whatsoever nature thereunto belonging

" unto the said grantee above named, and to its suc-

** cessors and assigns forever; subject, nevertheless, to the

" above mentioned and to the following conditions and

" stipulations:

^' First. That the premises hereby granted, with tJie

" exception of the surface, may be entered by the pro-

" prietor of any other vein, to penetrate, intersect, or

'* extend into said premises, for the purpose of extract-

" ing and removing the ore from such other vein, lode,

" or ledge.

" Second. That the premises hereby granted shall be

** held subject to any vested and accrued water rights

" for mining, agricultural, manufacturing, or other pur-

" poses, and rights to ditches and reservoirs used in con-

** nection with such water rights as may be recognized

** and acknowledged by the local laws, customs, and de-

" cisions of courts.

" Third. That in the absence of necessary legislation

*' by Congress the Legislature of California may provide

" rules for working the mining claim or premises hereby

" granted, involving instruments, drainage, and other

" necessary means to its complete development.

" In testimony whereof, I, Grover Cleveland, Presi-

" dent of the United States of America, have caused

" these letters to be made patent, and the seal of the

" General Land Office to be hereunto affixed.
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" Given under my hand at the city of Washington, the

*' twenty-first day of June in the year of our

*' Lord one thousand eight hundred and

[seal] " ninety-five, and of the Independence of the

" United States the one hundred and nine-

" tee nth.

" By the President: GROVER CLEVELAND.
" By M. McKean,

" Secretary.

" L. Q. C. Lamar,

*' Recorder of the General Land Office.

" Recorded Vol. 263, pages 244 to 246, inclusive."

[Endorsed] : Filed at the request of Wells, Fargo &

Co., July 8th, A. D. 1895, at 2a min. past 1 p. m., in Book

No. 2 Patents, page 407 Records of Trinity County.

R. L. Carter, Recorder.

Plaintiff also offered in evidence a patent to the Al-

toona Quicksilver Mining Co., of the Trinity Quicksilver

Mining Claim, situated in Section 22, Township 38 North,

Range 6 west,. Mount Diablo Base and Meridian, and

being lot 41 of said township, identical in its terms, with

the exception of the description of the property ;
to which

patent defendant objected on the ground that it is irrele-

vant, immaterial, and incompetent. Objection was over-

ruled ; to which ruling of the Court counsel for defend-

ant then and there duly excepted.

Plaintiff further elicited evidence from the witness Al-

lenberg tending to prove: That the taxes of the Altoona

Quicksilver Mining Co. had been paid by that company

for every year from August 13th, 1875, except in the
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year 1889, when the assessor of Trinity County over-

looked making an assessment of the property ; the Al-

toona and Trinity claims have been assessed every year

except 1889 to the Altoona Company since August 13,

1875. That from the date of the incorporation of the

Altoona Quicksilver Mining Co. to the present day

some one representing that company has been present

all the time at the Altoona Mines and in charge of the

Altoona Mines and the property of the company. The

Altoona and Trinity Quicksilver Mines had not been

worked out in 1885. That the steam hoisting and

pumping works and the reduction works which are now

on that property were built in 1894. That they were

commenced about June, 1894, and completed about De-

cember, 1894.

Question. What amount of quicksilver has the mine

produced since that time—since you commenced putting

up those works, which you say you commenced putting

up about a year ago ?

Objected to as immaterial, irrelevant, and incompetent,

and referring to matters occurring since the commence-

ment of this cause. Objection overruled ; to which ruling

of the Court the defendant, by its counsel, then and

there duly excepted.

Answer. About $71,000 worth.

Question. To what depth has the mine been worked ?

Objected to as immaterial, irrelevant, and incompe-

tent. Objection overruled. To which ruling of the

Court the defendant, by its counsel, then and there duly

excepted.
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Answer. Two hundred and thirty-one and a half

feet.

Question. What is and has been the intention of the

company and of yourself, as general manager of the com-

pany, with regard to the working and development of

that mine since the 3"ear 1880?

Objected to as irrelevant, immaterial, and incompetent.

Objection overruled; to which ruling of the Court the

defendant, by its counsel, then and there duly excepted.

Answer. Since 1880 we contemplated to work the

mine as we are doinor uow. but we were unable to do so

until last 3'ear on account of litigation between the stock-

holders of the Altoona Quicksilver Mining Co.

Mr. Campbell, Counsel for Defendant. I move to

strike that answer out. Motion denied by the Court;

to which ruling counsel for defendant then and there

duly excepted.

Witness continuing, plaintiff elicited testimon}* tend-

ing to prove: That prior to the commencement of this

suit the Altoona Mine wa.s worked to about a depth of

125 feet. That the bod}* of quicksilver ore above that

depth had been taken out. The last time I was up there

in 1879 the mine looked very well, and the ore showed

the whole leno^th of the distance in the drifts and tunnels

wJiich were run at that time for about four hundred feet

in length, and there was evidence of its going still deeper

dow^n. All the ore that I saw there was ver\' good ore.

Question. What amount of money was expended by

the Altoona Quicksilver Mining Co. in the operation

and development of its properties in the Cinnabar Min-

ing District in Trinitv Countv, California, from the
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time the company took possession of the property up to

the commencement of this suit?

Objected to by defendant as immaterial, irrelevant and

incompetent. Objection was overruled by the Court;

to wliich ruling counsel for defendant then and there

duly excepted.

Answer. About $257,000.

On cross-examination witness stated: That he could

not tell how much of that money was spent on the Trin-

ity Mine, or Altoona Mine, or Boston Ditch, or Altoona

Ditch. That there were no segregated accounts kept in

the books of the ditch. That he could not tell how

much was spent on the Boston Ditch. That he does

not know whether a dollar has been spent on the Boston

Ditch since 1885 to his personal knowledge. That he

.only knows it by the reports of the superintendents.

That he does know that the company spent some of

that money on the Boston Ditch in 1878. That since

1885 the superintendents reported to him that they were

cleaning out the Boston Ditch and putting it in repair.

That Mr. Butler so reported in 1889. That of tlie

$257,000 he did not know of his persojial knowledge

whether any was spent on the Boston Ditch.

Question by Plaintiff. Who paid the money ?

Answer. The Altoona Quicksilver Mining Co.

Question. What did you have to do with it per-

sonally ?

Answer. I was secretary for awhile, and paid out

the drafts as they came into the office from the mine,

and sent money to the mine to pay the indebtedness

for labor performed up there at that property.
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Mr. Campbell, for Defendant. I move to strike it

out. He don't know what it was paid for.

Pending the decision of this motion, the witness tes-

tified that the superintendent drew the drafts on the

company in San Francisco, to pay for the labor per-

formed up there, and at the same time made requisition

for money to be sent up, to pay for things also. Might

be some in money and some in drafts, and all those

were paid by him, except when he was absent from

the city. That he could not testify what portion of

that money was paid out when he was. absent from

the city. It was what might happen to come in, a small

amount or a large amount, during my absence from the

city. That he kept the books and accounts of the com-

pany. That the total time he was absent from

the city during those eighteen years, could not exceed

five or six months.

Motion denied. To which ruling of the Court, counsel

for defendant then and there duly excepted.

On cross-examination, testimony was elicited from the

said witness tending to prove that they worked the Boston

Mine in 1878. That he saw the water being used at the

Boston Mine in 1878, from the Boston Ditch. That the

Altoona Mining Co., extended the Boston Ditch from the

Boston Mine down to the reservoir in 1878. That it w^s

reported to him by the superintendent, Mr. Crandall, by

letter, that the waters of the Boston Ditch were being

used on the Trinity or Altoona claims. That Mr. Cran-

dall became superintendent for the Altoona company De-

cember 1, 1878, and served until June 1, 1880. That

the Altoona Mining Co. had nothing to do with the Bos-
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ton Mine since 18/8. That the company intended to

claim the Boston Ditch ever since 1878, especially for

the purpose of putting on water power at the mine.

That he then talked with Mr. Lawrence, the superinten-

dent, about it, but they were not in a position to operate

the mines during those years on account of the litigation

among the stockholders of the Altoona Company. That

at the time this suit was commenced in 1893, witness

had no doubt about the rijjht of the Altoona Co. to the

water in the Boston Ditch. That the putting in of the

steam power since the commencement of the suit cost

about $50,000. That he never had a survey made of

the Boston Ditch until after this suit was commenced.

That he never had any measurements taken in relation

to the fall of water in that ditch till after the commence-

ment of this action. That he never had any estimate of

the amount of water that could be ijotten throusfh the

Boston Ditch at different seasons of the year. That

the witness did not know when on the stand whether a

large or small amount of water could be gotten

through there. That he never made any efforts to

ascertain whether sufficient water could be gotten

through there to turn the machinery or not. He knew

they could use it for power. He also knew they could

get enough for water power. He knew that the ditch

was there, and that the water could be crot throuoh, but

he never knew how much of a head they could get.

That he knew they could get through '

it again;

that it was reported to him that the water was got

through; that their claim to the property was not made

for the purpose of keeping other people off, but for their



100 Irdegral Qukk^ik-er Mining Co,

own purposes, and to get water there to run the mine:

that all that he ever did in relation to the Boston Ditch

si ice 1878 was siiupK to claim it and think that at some

time he would use it for power: that he never kuew how

oiach of a head could be <jot througrh the Boston Ditch:

that since 1878 he never tried to g-et anv water tlirouirh

t je B-»?ton Ditch down to the Altooua Mine. That the

witness never saw the Boston Ditch until 1 894. That

in that year he found the Boston Ditch below the Bos-

ton Mine prettv well filled up, rocky in places, trees

across, and generally in a. bad condition. That the

water would not run throilgh it from the Boston Mine

d<jwn to the Altoona Mine at that time. That there

never was ar.y resolution 24>pointing him manager of the

Altoona Co. Tljat he was luanagrer merely bv general

consent of the directors. That when witness stated in

his direct examination that they had not previously

used the water for water power to run their ma-

chinery by water pKjwer, because the}' had not been able

to use the lower end of the B<jston Ditch, which would

give them sufficient power to get water fMJwer to

move their machinery, w hat he meant was that inasmuch

as the Integral Company Lad deprived them of

Boston Ditch, they oould not certainly make use of the

lower end of the Boston Ditch, that is, from the Inte-

gral Mine down to the Altoona Mine. That the Inte-

gral Company taking away the Boston Ditch from us,

and not being able to get the water throui^h the Boston

Ditch, they could not get the water from the head of the

ditch down to the Altoona Mine for the purpose of get-

ting water to run their machinery with. The Integral
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works are near the Boston J^itcli, between the head of the

ditcli and the Altoona Company's mines; and when the

Integral Company" takes the water and uses it from the

Boston Ditch it does not run through the lower part of

the Boston Ditch, and the Altoona Company cannot

get it.

.J H. Cox, witness, recalled for cross-examination,

and on cro.ss-exaniination defendant elicited facts tending

to show that while he wag superintendent of the Altoona

Co. they had all tlie water from the Altoona Ditch that

they wanted, that is, all that was necessar\' to run the

mines in the way in which they wer^then running them;

that is, sufficiH3nt water for steam and condensation. I

mean we can get along hy operating that mine with

steam and by using what water we have got there, and

that the amount of water was the amount of water

which ran tliroutdi the boxes which had been built there.

John H. C arter, witness, was called for defendant,

and from said witness defendant elicited evidence

tending to prove: That he first went to live in

the Cinnabar Mining District in 1878, and remained

there for a year. That he next went there in

June, 1892. That in 1878, when he was there, he

was over the Boston Ditch. That when witness

first w^ent to the Cinnabar District in 1878 no water was

runnino' throusch the Boston Ditch. That when he

first went there in 1892 no water was runnning

through the Boston Ditch. That in 1892 the Bos-

ton Ditch from the Boston Mine up to Wiltz Gulch

was considerably out of repair. That there w^ere rocks
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in it and logs in the ditch, and in some places earth Jiad

slid in. That that was before the ditch was cleaned out

in 1892. That before it was cleaned out in 1892 it

was impossible to run water through the Boston Ditch

from Wiltz Gulch to the Boston Mine. The water was

turned into the ditch before the furnace was built in

1892. 1 think it was in July. I will not be positive.

That he is familiar with the Boston Ditch from the Bos-

ton Mine westward to the reservoir That he worked

right around the ditch and over it for two ^'ears, work-

ing right near it. He was cutting timber for the saw-

mill of the Integral Company. That in 1878 it was in

pretty fair condition, and would probably carry water by

looking after it. That no water passed through it in 1878

or in 1879 to his knowledije. That he does not know

w^hether any water was run through it in 1879 or not.

That in 1892 that portion of the ditch was in bad condi-

tion, filled with rocks, logs , and brush, the banks caved

in.

Here defendant's counsel shows to the witness three

photographs, marked, respectively, " Defendant's F, G,

& H. Witness testifies that the photographs cor-

rectly represent certain portions of the ground over

which the Boston Ditch ran, and that the photo-

graphs were taken August 14, 1894. The witness

marks certain places upon photographs at request of

defendant's counsel, indicating the line of the ditch on

the photographs as near as he knew it. That since he

knew the Boston Ditch no water flowed through it

to his knowledge from the Boston Mine to the reservoir.

That no water ran in that portion -of the ditch in 1892,
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or 1893, or 1894, but water did run from the head of the

ditch to the Boston Mine, throui^h the Boston Ditch iu

189 J and 1893, to the witness' knowled^'-e. That in

those years the ditch was not in condition to have water

run through it.

On cross-examination of the said witness, plaintiff

elicited testimony tendinis to prove: That in 1878 the

witness went there on December 1st. I might probabl}^

be mistaken about the 3'ear I was there. I think I am
sure what year I went there, but I might be wrong.

Mr. Crandall had just taken charge of the Uiine. When
be went there it was not a time of year when tliere

would have been water in tlie ditches to any extent,

and that it was not strange that he did not then see any

water running in the Boston Ditch. That in 1879 he

crossed the Boston Ditch a great man}'- times. That he

was there in 1879 until some time in November or De-

cember. That he knew the Loring Claim and the Trin-

ity Claim. That he does not know that in 1879 Mr.

Crandall worked on the lower end of the Loring Claim,

and the upper end of the Trinity Claim, with water from

the Boston Ditch. That if he did, it was not while wit-

ness was there. That witness left in the fore part of the

winter. That he is not positive but that it was 1879

that he went there, and 1880 when he left. That he has

never freshened his memory of the thing at all, and it wa?

yeaVs ago, and it cut no figure with him particularly that

he knew of Witne.ss testified that he saw defendant's

Exhibit B. That Mr. Simpson, the manager of the

Integral Mine took it. That when witness was in the vi-

cinity of the Boston Mine in 1892, 1893, and 1894, he was
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vvorkinor for the Integral Company, cutting timber. That

he cut timber between the Integral Mine and the reser-

voir, in tlie two seasons of 1892 and 1893. Thatagrreat

deal of the timber he cut above the ditch. That there has

been cut there i)robal)ly 200,000 feet of logs above the

ditch. When I went there, there had been a

great deal of timber cut above the ditch. There

was lots of fallen* tiniber both above and below the

Boston Ditch, on the hillside. All the logs that

were cut there in 1892 and 1893, were hauled to

to the mill to make lumber—all that was fit for lumber.

The rei4t was left on the ground on the hillsides. That

it is not strange that there were some logs in the ditch in

1894. In cutting timber we cut off a great many limbs

and boughs, and they were left on the ground on the

sidehill above the ditch. That the day the photographs

were taken, the Boston Ditch was taking water from

Wiltz Gulch. That he did not see the ditch above the

Wiltz Gulch on that day. That the water was running

in the ditch four or five inches deep, and about eighteen

inches wide. On that day the Altoona Ditch was get-

ting more water tlian was running in the Boston Ditch.

That in 1892 the witness first went to the Integral Mine,

in May, and staved one dav and one niixht. He did not

go to the Boston Ditch at that time. That he has no

recollection of seeing the Boston Ditch at that

time. He went back there on the 20th of

June, 1892, and remained there. He was at the

mine when the Integral Company turned the water

into its ditch in 1892. They were hurrying to get up a

sawmill, and as quick as the mill was up the water was
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turned in to cany the sawdust off. I think tlie water

niiglit have been in the ditch before we used it at the

mill. I cannot say. I think the water canie down

to the sawmill first some time in July. I went along

the Boston Ditch from the Boston Mine to Wiltz

Gulch some time between the 20th of June and the

last of July. The ditch had not been cleaned out at

that time. That while witness was cuttino- timber

there above the Boston Ditch in the year 1892 and

1893 he rolled one log into the ditch, but it was taken

away. That prol^ablj^ other logs rolled into it during

that time when the teamsters came around to haul out

logs. Tile teamsters mxy have got logs in and taken

them out again. That he saw Mr. Simpson take the

phot, graph marked defendant's Exhibit F, and recog-

nizes the place where it was taken. That witness came

up just as Mr. Simpson set his instrument for taking a

picture. Simpson took it, and they looked at the nega-

tive and passed on. That the ditch was on a grade

there of 16 or 18 inches to the rod, and runs down a

steep place just above the reservoir. You could see

where the water had cut down to the bedrock. You

could see the bedrock there where the water had run in

the ditch. That possibly there is no place represented

in the picture where the bedrock could not be seen

in the bottom of the ditch. I think there was

a place there where the ditch had overflowed its

banks. The reservoir is constructed in a flat,

and has an outlet at the lower end. The place

where the ditch is shown on the photograph the

ditch was a foot or a foot and a half deep and two
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or three feet wide. That tlie ditch is luiiiiirg d( Avn the

bill with a steep grade. The next exhibit represents the

ditch between the reservoir and the'Boston Mine, where

it runs down a liill with a o'rade of about one-eighth

pitch. It was a natural depression where the ditch runs

in that picture and didn't need much digging to make

the water run there. A natural depression on the side

of the hill was almost sufficient. Witness shows wliere

the ditch runs on the exhibit. The ditch was about two

feet wide there and a foot deep and had a steep grade of

several inches to the rod, and would cany lots of water.

Defendant called Ambrose B. McCaw, and from said

witness defendant elicited testimony tending to [)rove,

that he first went to the Cinnabar Mining District in No-

vember, 1891. That in^ 1892 Alexander McCav^^ was

general manager of the Integral Quicksilver Mining

Co., and he was engaged in no other business. That he

was at the mine in the month of June, 1892. That the

witness resided in the Cinnabar Mining District from 1891

to 1894 most of the time. That he resided at the Bos-

ton Mine. That is the same mine now operated by the

Integral Company. That he is familiar with the Bos-

ton Ditch. That he first saw the Boston Ditch in 1892.

That the Integral Mining Company first turned water

into the Boston Ditch in July, 1892. That in 1892,

1893, and 1894, the Integral Company used water suffi-

cient to fill up a two-inch pipe from the Boston Ditch,

That was all the water they took in the season of low:

water, which would be in July, August, and September.

That when he first saw the Boston Ditch there was

a little water running through it. That he first noticed
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the ditch in May and June when tlie snow went olF.

That that was about all that ran down the ditch, as no

water was allowed to run to waste. Water was also run

to the Integral sawmill to cany ofl* the sawdust and

feed the boilers. The water was also used to feed the

engine and hoisting works, and for the condensers. The

Integral Conipanj has used the water for those purposes

since in 1892, That the Integral Mining Company

used no more water than that until the* spring of 1895,

after commencement of this action. That since 1892 no

water flowed through the Boston Ditch from the Boston

Mine down to the reservoir or at any time since witness

has known the ditch. That no water could 20 throuiih

it, because it was filled up, mostly all filled up with slides.

The defendant next oftered in evidence the Receiver's

receipt of the United States Land Office at Redding,

which reads as follows :

" receiver's receipt.

" (Duplicate to be given the Purchaser).

"' Mineral Entry, No. 294; Lots, 1 United States Land
" Nos. 50, 51, 52, 53 & 54. j Office,

" at Redding, California,

"October 11th, 1893.

** Received from the Integral Quicksilver Mining Com-
** pany (a corporation) b}- Alexander McCaw, attorney

*'in fact, the sum of five hundred and fifteen 00-100

*' dollars, the same being payment in full for the area

*' embraced in that Mining Claim known as the ' Boston
**

' Consolidated Quicksilver Mine,' in Township No. 38
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" North, of Range, No. 6 West, Mt. Diablo Meridian,

" designated as lots Nos. 50, 51, 52, 53 & 54, said

" Lot No. 50, extendincT 1494.2 feet in leiifrth alonof the

" Boston Lode; Lot No. 51, extending 1500 feet m length

" along the Elson Lode; Lot No. 52, extending 1494.2

" feet in lengtii along the Spencer Lode ; Lot No. 53^

" extending 1494.2 feet in length along the Lake Lode;

" and Lot No. 54, extending 1494.2 feet in length along

" said tlie Kansas Vein or Lode. There is no lot, sur-

*' vey or claim to be excluded from this claim, as sur-

" veyed and claimed. Said lode claim, as entered, em-

" bracing 102.80 acres in the Cinnabar Mining District,

" in the County of Trinit}', and State of California, as

" shown by the survey thereof

" 8515.00. John V. Scott,

" Receiver."

Defendant also offered in evidence Patent of the

United States to the Integral, Central, Garnet, and

Ruby Lode Claims, dated the 4th day of December,.

1893, uhich was a Patent in the usual form, by which,

on the 4th day of December, 1893, the United States

convej'ed to the Integral Quicksilver Mining Co, that

certain mining claim or premises known as the Integral

Consolidated Quicksilver Mining Claim, consisting of the

Integral, Central, Garnet, and Ruby Lode Claims. Said

Patent contains the same granting terms^ provisos,,

conditions and stipulations as the Patent to the Altoona

Quicksilver Mining Compan}^ hereinbefore set out ver-

batim.

Defendant further elicited from said witness McCawr
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testimony tending to prove: That lie was fa-

miliar with the country in the Cinnabar Mining-

District. That lie assisted in survevinof said claims.

That the claims covered by the Register's Receipt offered

in evidence, are the five claims marked on defendant's

map (Exhil)it Xo. 2), as the Kansas, Lake, Spencer,

Boston, and Elson claims. That the minino- ofround cov-

ered by the patent to the Integral Quicksilver Mining

Co., are the claims marked on said map as the Inte-

gral, Central, Garnet, and Ruliy claims. That the

witness had theretofore seen the map, defendant's Ex-

hibit 2. That the said map correctly delineates the

various mining claims and ditches. That the map is

correct. That the Boston Ditch runs throuofh the Bos-

ton claim fen- about 1,500 feet. That the defendant, the

Integral Quicksilver Mining Co. expended about $150,-

000 to $200,000 on their w(jrks. That they sunk on the

Boston Mine about 280 feet. That thev have hoistinir

works, sawmill, timl^er sheds, water sheds, tramway,

boarding-houses, store, and miners' cabins. That the

water from the Boston Ditch is absolutely necessary for

the use of the Boston Mines. That the furnace of the

defendant could not be run without it.

On cross-examination, the witness testified as follows:

That the two-inch pipe, which he testified to in his direct

examination, was two inches in circumference. (This

witness testified on his direct examination that he was a

mechanical engineer by profession.)

Q. What do you mean by circumference ?

A, Round,
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By a Juror. Q. Or tlirough. A. Through.

3Ir. Cross. Q. Which do you mean, two inches-

tliroug'h or two inclies around ?

A. Two inches round.

Q. It is round, but is the pipe two inches through

from one side to the other? A. Yes, sir.

Q. That is what you mean ? A. Yes, sir.

Q. You are a mechanical engineer by profession ?

A, Yes, sir; supposed to be.

Q. Do you know what the diameter of a pipe is ?

A. I should.

Q. Which w^ay of a pipe is the diameter; is it

throut^h it or around ?

A. Well, it is around it, I believe.

Q. Now, you think it is around it. Is it around it

on the inside or on the outside 1

A. It is right across.^

Q. On the inside or the outside ?

A. On the inside, it is right across.

Q. On the inside, that is, it is two inches in the

clear ? A. Yes, sir; tw^o inches in the clear.

Witness further testified that the water was taken

from the Boston Ditch by means of an open flume

or box eleven inches by twelve, 150 or 200 feet to the

upper end of the pipe. That the grade of the flume is

not quite half pitch. That the iron pipe he testified to

was put in in 1892. That it runs to the furnaces. That

there is another two-inch pipe that runs to the hoisting

works; a pipe tw^o inches through. That since 1892

they did not use any water at the sawmill, because they

could not get enough to carry the sawdust off. That at
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one time the}^ did get water from tlie Boston Ditch to

carry the sawdust off. That it did not go through any iron

pipe, but went through a V flume. There was one pipe

two indies in diameter went to the hoistinor works, one

pipe two inches in diameter went to the furnaces, and a

V flume to the sawmill. That when he testifiefl on his

direct examination that all the water ran through a two-

inch pipe, he meant in 1892. That they took tTie water

to the sawmill in the spring of 1893. That they started

the sawmill in July, 1892. That the V flume was

about 8 inches by 6, with a grade of about 4 inches to

the 100 feet That the water ran throuo-h the V flume

about a month in 1893, and then they could not get any

more water throuii^h it. That was in Aus^ust. That the

pipe to the hoisting works is placed at an angle of about

35 degrees from the horizontal. Tliat the pipe to the

furnaces doesn't run as steep as quarter pitch. That the

waterway running from the ditch down, since the In-

tegral Company has been using the water, has cut a

great waterway. That during the last spring they used

the water from the Boston Ditch for ground sluicing, and

that they were using the water at the hoisting works

last week. That the works ran regularly from Decem-

ber, 1893, until October 1, 1894. That the hoisting

works had run altogether about ten months. It is about

75 feet from the Boston Ditch down to the hoi.stin<^i^

works on the slope. The ditch is above the hoisting

works. That to witness' best judgment it is about 100

feet perpendicular from the collar of the shaft at the

hoisting works to the bottom of the Boston Ditch im-

mediately opposite. That they have to draw all of the
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water out of tlie Boston Ditcli at that place to use it.

and it never gets back into the ditch again. The water

was used at tlie hoisting works for steam purpt^ses. At
the hoisting works vve pumped a constant 3-inch stream

—

a stream three inches through—and let that water run

to waste through the tunnel. We could use that water

for our pur[)ose if we needed it,

Thomas K Cummins, witness, was called for defend-

ant, and by said witness defendant elicited evidence tend-

ing to prove: That he was in the Cinnabar Mining

District before any mines were taken up there. That

he knows the Altoona and Trinity claims, and the Al-

toona Ditch and the Boston Ditch. That he last saw

them in the fall of 1891, and first saw them wlien they

were originally dug. That he was in the mines every

season from the time he first went there until after

1881. That from 1886 to 1891 he had a camp there.

That he was there every season during those years.

That since 1886 he has known the Boston Ditch between

the Boston Mine and the Altoona Mine, and that he

saw it at the time it was first dug, but does not recollect

what year that was. That from the year 1886 to the

year 1891 there was no water ran in the Boston Ditch

from the Boston Mine to the Altoona Mine or reservoir.

That vears before that he saw water run throusfh that

portion of the ditch and into the reservoir. That he can

recollect only on one occasion. That from 1886 to

1891 there was a good deal of loose float rock and

sediment in the Boston Ditch from the Boston Mine

down to the reservoir. Every winter when the

snow goes off it will in places slide the debris down.
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As it is nieltiuo-, the snow itself becomes heavy, and

the rnins will wash it down. There is a good deal

of loose float rock—fine rock—and also sediment

aloni,' that side between the Boston Mine and where the

ditcli diops down to the reservoir. You can take any

ditch in the world, and if it is not attended to every

winter, it will have to be cleaned out in the spring in a

snow country. That that portion of the ditch would

not carry water without being cleaned out. I never

went there for the purpose of looking to see whether the

ditcli would carry water, or anything that way. I was

examining the ground there to see where I would set

stakes, and surveying around to see what ground I would

take uj). It was with a view (»f locating a mining claim.

Tliat is what I was doing there. I noticed three places

where the ditch would not carry water ;
one near the

Boston Mine, where the lower bank of the ditch had

been cut away, and the debiis from the snow and rains

had filled it up. I could not state how near it had filled

the ditch, I did not measure it. I could see the outside

of the bank of the ditch, and a little on the inside of

the lower bank. The upper part of the upper bank

would show there. The ditch was not cut away. It

was filled up with a little slide, I never saw the ditch

even full of water from 188G to 1891. The stuff that

it filled into the ditch in that place, had washed or slid

down from the upper bank. That fill was from 10 to 20

inches long. The next place where the ditch was in

bad condition was above the Doliff Claim. There there

is a shallow ravine, and on each side of it a slide had

come into the ditch from above. Each of these slides was
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more than a foot long. I could see the lower bank of

the ditch at that place. I don't know whether I could

see the mside of the lower bank of the ditch or not, but

I could see the inside of the upper bank of the ditch.

The third place was between the Doliff and the Carr

Claim. It was similar to the one I have just described.

It was filled up so that you \yould have to clean it out

before you could run water. I can't tell how much of

the inside of the bank of the ditch I could see at that

place. In 188G, I went to the Cinnabar District in

April, and left in November. Part of the time my
camp was about two miles from the Boston Mine, and
the rest of the time about tliree miles and a half, and I

was in and out from my camp during that season. In

1887 and 1888 I had a cabin below the Boston Mine,

In those years I saw Mr. Butler at the Boston Mine
mining.

Mat Young, Avitness, was introduced by defendant,

by whom defendant elicited testimony tending to prove:

That he had been in the Cinnabar Mining District since

1891, in the spring. That he knew the Boston Ditch.

That in 1891 he didn't pay any attention to it, but it

was in no condition to run water through. He has

noticed it since 1891. That it is filled up more than it

was in 1891. That every spring the bank caves in, and
it keeps filling up more. That it was filled up in places-

slides off from the banks all along. That in some places

it was full—pretty near full, and in other places it was
not so full. That it was filled more or less all alono- the

ditch. That since 1891 below the Boston Mine down to
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the reservoir it was filled up more than it was then.

That in 1892 the Boston Ditch from the Boston

Mine to Wiltz Gulch was pretty well filled with

rocks, and in some places boulders were in it, and

logs and limbs. That it was in no condition to run

water throui^h it before it was cleaned out. There

was a deep cut on the ditch for a hundred or a hundred

and fifty feet where the dirt had run down in the ditcli

and filled it up a foot over the ditcli. That was the

worst place on the ditch.. That the witness and a man
named Walker cleaned it out in 1892. That they used

a pick and shovel in cleaning the ditch. That it was

baked so hard at the bottom of the ditch that you had

to pick it up before you could shovel it. That in Sep-

tember of the present year he crosses the Altoona Ditch

and the water was running through it, filling the Al-

toona Ditch about two-thirds full. On cross-examina-

tion, the witness testified that he went expressly to look

at the ditch just before he came down here to be a wit-

ness on the Gtli of this month. That the other times

when he visited the ditch he was going hunting. That

he had worked for the Integral Mining Company oflT

and on since 1891. That he helped clean the Boston

Ditch from the Integral Mine to the Wiltz Gulch, and

from the Wiltz Gulch to Crow Creek. That only two

of us worked on the ditch, and it took them only about

three weeks to clean it out. That they found nothing

in the ditoh but what they could take out with a pick

and shovel. That the cut he spoke about, where the

ditch was filled up at the most to the depth of a fijot,

was where the ditch ran around a point, and the cut was
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eiglit or ten feet deep. The material was material that

had dropped off of the sides of the bank until it got

about a foot deep. The banks of the ditch there were

ahno.st peri)endic'ular, and were composed of dirt and

loose rocks in tlie dirt. In July or August, 1891, he

walked along the Boston Ditch from Crow Creek towdiere

the ditch drops off into Wiltz Gulch. There is about

two miles of tiie Boston DitcJi between the Integral

Mine and its head on Crow Creek, leaving out tlie por-

tion where the water runs in natural channels. When

Walker and I worked we only worked week days. Walker

and I did all the work that was done on that ditch that

3'ear. The water was turned into that ditch in 1892,

about the first of August. I helped to do it. I had

nothing more to do with that ditch that year. I have

cleaned it out several times since, I worked on it some

in the spring of 1895. Where we had to use the pick

in cleanino; out the ditch was where the water running

in the ditch had settled it there. It will do that in any

ditch.

J. R. Hudson, called in rebuttal for the plaintiff",

testified: I am a photographer and artist, I have been'

engaged in the business about 27 years, and have prac-

ticed my vocation in Illinois and California. Witness

is shown defendant's photograph Exhibits B, C, D, E,

F, and G-, and testified that he heard Mr. Carter's testi-

mony concerning Exhibit B, that the negative from

which that was printed was shown him right on the

ground where the photograph was taken, immediately

after the negative was taken. That if it had been so
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sliowii to Mr. Carter nothiiw would have been visible on

it. That a negative has, after being taken, to be put in

an artificial liiiflit or chemical liofht and solutions of

chemicals that have been devised for the develop-

ment of the picture, before it can be seen at all

—

before an^'thing in the nature of a picture can

be seen. That if the negative had been shown to

Mr. Carter there on the ground, no photograph

could ever liave been printed on it, because the action of

the light WDuld have obliterated it. The light would

destroy the negative. To have exposed it to light be-

fore it had been in the dark room would entirely destroy

the picture, so that no photograph could be produced

from it. Witness havinor examined defendant's Exhibits

E, F, and G, testified that the photographs are on

gelatine surface ])aper, and have been taken so long that

the pictures have become dimmed, and the picture flat-

tened out. That the strength of the picture is gone.

That the whole field is whitened, and the shadows have

been so affected by overtime, tliat it makes the entire

surface represented in the picture look flat. That the

pictures were taken with the light in such a direction as

not to show the shadows, even of the trees. That in

pictures taken in that way it is almost impossible to

show depressions. The effect would be, that the pic-

ture does not show the actual depressions in the surface

of the earth. It has a tendency to make it look as

though there were little or no depressions there. Taken

in the way the pictures were, it would be impossible to

give the depressions in the subject. That the only way

to show the depressions correctly is by showing a shadow
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in the picture. Witness then examines the portions of

the picture marked by the witness Carter, and says

that t'rom his study of the i)liotograph, and from liis

knowledge of photography, that the ditch at the various

places marked and represented is from IG inches to 3

feet deep. That lie cannot tell the exact depths of the

ditch from the photographs, but that he can come very

near it.

The case being closed, the Court instructed the jur}''

as follows, to wit

:

The Court. Gentlemen of the jury, I am about to sub-

mit to you the propositions of law which you are to con-

sider in this case in connection with the facts.

The complainant in this case states two causes of ac-

tion; one in ejectment for the recovery of the Boston

Ditch— 1 designate it bj^ name as you have already be-

come familiar with it—one in ejectment for the recovery

of the Boston Ditch and water rights; and one essen-

tially for damages for the diversion of waters from the

Altoona Ditch. The plaintiff has waived a recovery for

damages, which makes it unnecessar}' to pass on the lat-

ter cause of action—that is, the cause of action for the

diversion of waters from the Altoona Ditch. I there-

fore withdraw^ it from your consideration. So that there

Avill be no misunderstanding, I repeat: I withdraw^ from

your consideration the cause of action regarding the

Altoona Ditch. This, gentlemen of the jury, is the

Court's action to a certain extent, and is more or less

technical, and you should not let it affect your consider-

ation of the other cause of action, or standing of either
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of the parties in the ease in any way at all. Your in-

quiry then will be confined to tlie riglits of the parties

respectively in and to the Boston Ditch, and tlie water

rights connected with it.

Before stating the specific proportions of fact involved

in this inquiry, I will state that the right to the use of wa-

ter in a running stream ma}' be acquired either b}' post-

ms notices, under the Code of this State, and otherwise

comphing with it, or by an actual appropriation and use

without posting the notices, and as between appropria-

tors, the one fii-st in time is the first in riirht. The oriof-

inal appropriation b}' the Boston Ditch, was by the lat-

ter method—that is, by possession and use. The de-

fendant claims by the former—that is, b\' posting notices

and complying with the Code.

It is conceded that the Boston Cinnabar Mining Com-

pany constructed the Boston Ditch, or mther it is con-

ceded that the ditch was fii*st commenced to be con-

structed by Mr. Butler, and afterwards completed b}' the

Cinnabar Mininor Compan}*, and it is claimed by the

plaintiff in this ca.se that it thereafter, that is, the Bos-

ton Cinnabar Mining Company—conveyed the ditch and

water rights to it, the plaintiff, and plaintiff also contends

that it diverted water thrt»ugh the ditch and applied the

same to useful purposes and let it to others to be applied

to such purposes.

This brings us to the three propositions of fact in-

volved in the inquiry of the respective rights of the par-

ties in and to the ditch. They are as follows :

First. Is the plaintiff the grantee of the original own-

ers of the Boston Ditch ?
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Second. If not, did it acquire the right to the ditch

and water by possession and use ?

Tliird. Or if either, did it abandon such ditch and

use.

On the first proposition tliere is a deed introduced in

evidence from the Cinnabar Mining Company to the

defendant, dated 16th of August, 1877. This deed

conveyed the right and title in the ditch and water

to the plaintiff if at its date the Boston Mine had

not been abandoned. It is necessary, therefore, for

you to find the date of the abandonment of the

mine, and if you find that the mine was abandoned before

the deed was executed, the deed passed no right or title

to the water, and you must find on that issue for the de-

fendant; that is, you must find that the plaintiff is not

the grantee of tlie Cinnabar Mining Company. If,

however, you should so find, you will consider the

next proposition: did plaintiff acquire a right by posses-

sion and use before defendant's appropriation or at-

tempted appropriation. If you find it did not you will

find on this issue for defendant—indeed, you will find a

verdict for defendant, for that will deteruiine the case,

for, if the plaintiff' was neither the grantee of the Cinna-

bar Company, nor acquired rights after abandonment by

such company, it cannot recover. If you, however, find

on that proposition for the plaintiff, you will consider the

next proposition: did it after acquiring such rights lose

them by abandonment?

The law provides that an appropriation must be for

some useful or beneficial purpose, and when the appro-
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priator or bis successor in interest ceases to use it for

such a purpose, the right ceases. This does not mean

tliat the appropriator is confined to the first use or to the

first place of use. He may change both if others are

not injured by the change. The ditch maybe extended to

places beyond that where the first use was made. The

right then which is acquired to tlie use of water by ap-

propriation may be lost by abandonment. To abandon

such riglit is to relinquish possession thereof without any

present intention to repossess. To constitute such an

abandonment there must be a concurrence of act and in-

tent, viz: the act of leaving the premises or property

vacant so that it may be appropriated by the next comer,

and intending not to return.

The mere intention to abandon, if not coupled with

yielding up possession or a cessation of user, is not suffi-

cient; nor will the nonuser alone without an intention

to abandon be held to amount to an abandonment.

Abandonment, therefore, is a question of fact. Yieldino-

up possession and non-user are evidence of abandonment,

and under many circumstances sufficient to warrant the

deduction of the ultimate fact of abandonment. But it

may be rebutted b}^ evidence which shows that notwith-

standing such nonuser or want of possession the owner

did not intend to abandon it.

Use of the ditch and water by any other person by

permission of the owner is sufficient to maintain the

owner's possession, or right of possession, as though it

were used by the owner.

Gentlemen of the jury, those are the propositions of

law for you to apply to the facts, I think I can trust
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you to apply them without any attempted application

myself, considering the elaborateness with which the

evidence was introduced, and the ability with which the

case was argued.

If you find that the plaintiff was the grantee of the

Cinnabar Mining Company, or acquired a right to tlie

water in the manner I have indicated to you, by posses-

sion and use, aijd has not abandoned the same, yo\i will

find for the plaintifT. If you find that it was not the

grantee of the Cinnabar Mining Company, or did not

acquire an appropriation of the ditch as I have instructed

you, or that it has abandoned its rights, if it had anv,

you will find for the defendant.

Your verdict, gentlemen, will be comparatively simple.

In this Court it requires a concurrence of all of you to

find a verdict. I mention this because in the State Court

three-fourths of a jury can find a verdict. It must be

unanimous in this Court.

You will retire to your jury-room and select one of

your number as foreman, and when you have agreed on

a verdict you will return into Court.

I have prepared forms of verdict for you, gentlemen of

the jury. If you find for the plaintiff, your verdict will

be: " We, the jury, find in favor of the plaintiff." Dam-
ages you have no concern with. While there is an alle-

gation of damages in the complaint on the first cause of

action, the damages are waived; hence, you should not

find on damages. If you find for the defendant, the

form of your verdict will be: " We, the jury, find in

favor of the defendant." Whichever one of these forms

you agree ou, you will so declare by your verdict.
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Mr. Cross. Your Honor has used the word " or

"

there in one place where you meant to use the word

^' and " in the last charge, where yon said if they find

that the Boston Mine was abandoned before the deed

was made, "or" that the plaintifTdid not appropriate the

water—that word should have been *' and."

The Court. I will repeat it. I will repeat the oral

part. If you find from the evidence that the plaintiff in

the case was the y^rantee of the Cinnabar Minino' Com-

pany, and 3^ou also find from the evidence that it did ac-

quire rights to the water after the abandonment of the

out of the Boston Ditch so that it would go down to the

Boston Mine by the Cinnabar Company, and also

find that it has not abandoned such rights, if

it had any, you will find for the plaintiff. If,

on the other hand, you find that the plaintiff

did not acquire any rights from the Cinnabar Com-

pany—in other words, was not its grantee, or did

not acquire any rights independent by the use and pos-

session after the abandonment of the Boston Mine, or, if

you find it was such grantee, or did acquire such rights,

but abandoned them—you will find for the defendant.

Is that clear ?

Whereupon, counsel for defendant, in the presence of

the jury, excepted to that portion of the foregoing charge

which reads as follows, viz:

" To abandon such right is to relinquish possession

*' thereof without any present intention to repossess. To
*' constitute such an abandonment, there must be a con-

"" €urreuce of act and intent, viz, the act of leaving th«
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'' premises or property' vacant so that it may be appro-

" priated by the next comer, and intending not to re-

" turn."

Defendant also excepted to that portion of the instruc-

tions readino' as follow^:

" The mere intention to abandon, if not coupled with

"yielding up possession or cessation of user is not suf-

" ficient; nor will the nonuser alone, without an inten-

" tion to abandon, be held to amount to an abandon-

" ment. Abandonment is therefore a question of fact.

*' Yielding up possession and nonuser are evidences of

*' abandonment, and under many circumstances sufficient

*' to warrant the deduction of the ultimate fact of aban-

*' donment. But it may be rebutted by evidence which

" shows that notwithstanding such nonuser or want
" of possession the owner did not intend to abandon it."

Defendant also excepted to that portion of the charge

reading as follows:

" Use of the ditch and water by any other person by
'• permission of the owner is sufficient to maintain the

" owner's possession, or right of possession, as though it

*•' were used by the owner."

Counsel for defendant also excepted to the charge of

the Court on the ground that the Court in his charg-e to-

the jury omitted one of the elements of abandonment,,

in this:

"That one of the elements of abandonment is left

" entirely out—that is, no matter how strong the inten-

" tion is to use the water, or take the use of the water^

" or continue to use it at another time, still, if at another
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" time they do not use it or begin to use it, or commence

" work looking to the use of it in the near future, that,

" then, is abandonment, no matter how strong their

" intention in the future is. The^ must do some active

*' work applying the water to that use or some other

*' beneficial use."

Prior to the submission of the case to the jury,

defendant, in due form and in writing, asked an instruc-

tion to the jury as follows:

" The use required by the statute to entitle a person

'' to the waters of a stream must be an actual use for

" some beneficial purpose. It is not sufficient under the

" law that there be simply a claim to the water without

" any use. And if yow fintl from the evidence that the

" plaintiff, the Altoona Quicksilver Mining Company,

" did not, since the year 1881, use any of the waters

" that ran through the Boston Ditch, and did not in

" good faith intend to use them, but allowed the ditch

** to go to ruin and decay, so that the same could not be

" used as a ditch, but claimed the Boston Ditch and

" water right for the sole purpose of preventing others

" from using said water for a beneficial purpose, I charge

" you that such a claim is not sufficient to entitle plain-

** tiff to the possession of said ditch in this action,

*' and you should find for the defendant upon that branch

" of the case."

Which instruction the Court refused to give. To

which refusal of the Court the defendant in due form,

and prior to the submission of the case to the jury, in

the presence of the jury, duly excepted.
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Prior to the submission of the case to the jury, the

defendant, in due form and in writing, requested the

Court to instruct the jury as follows :

" Xo appropriation of water can be made for purely

" speculative purposes, and the right to use water can

" only be acquired for the purpose of applying it to a

" beneficial purpose, and as soon as the purpose ceases,

" the right to use the water ceases at once, unless the

" appropriator, within a reasonable time, takes active

" steps to apply said water to another beneficial use.

"A person cannot hold the rii^ht to use water a«>-ainst

" the subsequent appropriator by an intent formed in the

" mind to, at a future date, put the water which he has

" ceased to use to another and different purpose or use,

" unless he begins active work upon the new use within

" a reasonable time after he has ceased to use the water
" for the original purpose, and prosecuted the same dili-

" gently to a conclusion. The law does not permit a per-

" son to hold water for speculative purposes, and no mat-
" ter how good the intentions of the appropriator may
" be to use water for a beneficial purpose in the future,

" still, he is only allowed a reasonable length of time,

" consistent with the magnitude of the work necessarj^

" to use the water, and his diligent and reasonable exer-
*' tions to complete the work."

The Court refused to give such an instruction; to

which refusal of the Court, defendant by its counsel, then

and there, and in tfte presence of the jury, before the

case was submitted to them, duly excepted.

Counsel for defendant also, before said case was sub-
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mitted to the jury, duly and in writing requested the

Court to instruct the jury, as follows, to wit:

** By act of Congress, the government of the United
*' States has given to the appropriators and users of

*' waters the right to run their canals and ditches over

" the vacant and public lands of the United States. The
*' right to run canals and ditches does not give the paity

''building the same any title to the land, except the

" right of way across it. The right is merely an ease-

*' nient, and continues only so long as the ditch is used

** to convey water for a needful and beneficial purpose,

" and whenever the party who built the ditch, or his

" successors in interest ceases to use the same for an un-

*' reasonable length of time for the purpose of conveying

*' water to be used for a needful purpose, then the rights

" of the party who built the ditch, or his successors in

" interest, ends, and any person may enter into and upon

" said ditch and use the same to convey water for the

" purpose of applying it for a beneficial use, and the

'' party who built the ditch, or his successors in interest,

** cannot complain."

The Couit refused to give such an instruction, and de-

fendant, by its counsel, prior to the submission of said

case and in the presence of the jury, duly excepted to
"

such refusal.

The defendant by its counsel, prior to the submission

of said case to the jury, in due form and in writing,

requested the Court to instruct the jury as follows, to wit:

" The test of the right to water in this State is gov-

*'erned by appropriation, use and nonuse. The right of
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"a |)ai"tv ti> usi> water for a IxMulicial |»ur])(tse (^)iitinuos

"us lono" as tlu^ NvatiT is actually a|>i)liiMl to that us(\ or

" to soiiir otlior l)i'iu'licial ii>o, and tci'iiiiiiat(>s wluMi the

" use is iHst'oiitiimod. 'I'ho oriLiiiial use. IiowoNcr. caii-

" not be ehaiiiiod l>y thi' oriii'mal ajipropriator or his suc-

" cessor ia intt'irst to thi> iK'triment oi' a suhsrijiient

" uppro[)ria.tor, nor can tlie original a|)[)roj)riator or his

" successors in interest assert, aijainst a suhseijuent ap-

" |)ro|>riator. liis intent to change tht' use ot'tlie wa,ter to

" anothiM- pnrjtose w hich will he injurious to a sul>se(|uent

" a|>|»ro|)riator. uidess the first a]>|iro|)rialor lias done

"some act and used (hie dihoTiiee within a reasonahle

"time towards the maUiuLX of said change prioi- to the

" appropi'iation of said water hy another j>t'i'son. If the

" pur[)ose tor which the water was oriu^inally api>ropriated

" has tailed, the first aitjM'opriator caimot lu^ld that water

"indefinitely for any otluM* |>urpos(\ unKss \\o takes

"active steps to do so within a reasonahle tinu^ and he-

" lore t^tliers have appropriated the water. The doctrine

"is that no man shall act uj^on the |>rinciple t>t the {\i.uj;

"in the niana^'er either in tlie appropriation of watei',

" t'or wliieh he has no present usi\ or in the holdini;- o\'

" water which he has ceased to use,"

The C^ourt refused to i^'ive such an instruction. To

which refusal, defendant, by its counsel, before the sub-

mission of the case to the jury, and in tlie [>i-esence of

the jury, duly i>\ci'pted.

The forego in «; J^ill of Kxceptions was presiMited in due

season, is correct, and is settled and allowed by me this

Dec. 2Gth, 1895. JOSEPH McKENNA,
Circuit Judge.
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[Endorsed]: Filed Dec. 26th, 1895, W. J. Costigan,

Clerk.

In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

Altooxa Ql'icksilver Mining Company,'

Plaintiff,

vs.

Integral Quicksilver Mining Company,

Defendant.

Petition for Writ of Error.

To the Honorable the Circuit Court of the United States,

for the Ninth Circuit, Northern District of Cali-

fornia :

Your petitioner, the Integral Quicksilver Mining Com-

pany, defendant aforesaid, represents that defendant's

Bill of Exceptions in above case has been settled, allowed,

and filed ; that his assignments of error have been this

day filed. Wherefore, petitioner respectfully requests

that an order be entered allowing a writ of error from

the Circuit Court of Appeals to this Court in above case.

S. F., Dec. 30th, 1895.

E. W. McGRAW,
Atty. for Deft.

[Endorsed]: Filed Dec. 30, 1895. ^ W. J. Costigan,

Clerk. By W. B. Beaizley, Deputy Clerk.
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At a stated term, to wit, the November term, A.

D. 1895, of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and for the

Northern District of Cahfornia, held at the court-room

in the City and County of San Francisco, on Monda3%

the 30th day of December, in the year of our Lord one

thousand eight hundred and ninety-five.

Present: The Honorable James H. Beatty, District

Judge, District of Idaho, assigned to hold and hold-

ing Circuit Court for the Northern District of Cali-

fornia.

Altoona Quicksilver Mining Co., \

vs. VNo. 11872.

Integral Quicksilver Mining Co., j

Order Allowing Appeal.

Upon motion of E. W. McGraw, Esq., attorney for

plaintiff, and on filing a Petition for a Writ of Error and

an Assignment of Errors, it is ordered that a Writ of

Error be and hereby is allowed to the United States

Circuit Court of Appeals for the Ninth Circuit herein.
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In the Circuit Court of tlie United States, Ninth Circuit,

Northern District of California. ^

Altoona Quicksilver Mining Company,
""

Plaintiff,

vs.

Integral Quicksilver Mining Company,

Defendant, y

Assignment of Errors.

I.

The plaintiff offered in evidence the Notice of Loca-

tion of the Trinity Mining Claim by John A. Lytle, A.

W. Hawkett, and James McK. Crow, dated August

8th, 1872, and recorded in the office of the Recorder of

Trinity Count}^ California, August 15t]i, 1872, to the

introduction of which notice in evidence defendant ob-

jected on the ground tliat the same was irrelevant, in-

competent, and immaterial. Objection was overruled by

the Court; to which ruling of the Court defendant, by

its counsel, then and there duly excepted; and the said

ruling of the Court is hereby assigned as error.

II.

Plaintiff offered in evidence a deed dated August 1st,

1873, from James McKinley Crow to John Gray, of

Crow's interest in the Trinity Mine, acknowledged the

same date, recorded in the County Recorder's office of
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Trinity County, August 4th, 1873. Also a deed from

John Gray to David McKay of the same interest, dated

August 2, 1873, acknowledged the same date, and re-

corded in the (.ounty Kecorder's office of Trinity

County, August 4, 1873. Also a deed of the same prop-

erty from David McKaj'- to Fred H. Loring and

Augustus Runifeldt, dated September 23, 1874,

acknowledged the same date, and recorded in the County

Recorder's office in Trinity Count}'", September 28, 1874,

Also a deed of the same interest from Rumfeldt and

Loring to A. W. Hawkett and J. A. Lytle, dated

October 5, 1874, and acknowledged the same date, and

recorded in the County Records of Trinity County,

October 19, 1874. To each of which conveyances de-

fendant objected, on the ground that the same were

irrelevant, immaterial, and incompetent; which objections

were overruled b}^ the Court; to which rulings of the

Court defendant, by its counsel, duly excepted, and the

said ruling of the Court is hereby assigned as error.

III.

Plaintiff offered in evidence Notice of Location of the

Altoona Mine by John A. Lytle, dated September 26th,

1874, and recorded in the office of the Recorder of

Trinity County, October loth, 1874; which was objected

to by defendant as immaterial, irrelevant, and incompe-

tent. Objection was overruled by the Court; to which

ruling of the Court defendant, by its counsel, duly ex-

cepted; and the said ruling of the Court is hereby

assiofned as error.
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lY.

Plaintiff oflerctl in evidence a series of mesne con-

veyances: a deed fi'oni John A. Lytle to Pliilip W.
McCarthy of the undivided one-tenth of the Trinity

Quicksilver Mine, dated October 17, 1874, acknowledged

the same date, and recorded in the County Recorder's

Office at Trinity County, October 23, 1874. A deed

from Lytle and McCarthy to Marks Zellerbacb, dated

July 1, 1875, of the undivided one-half of the Ti-inity

Claim as located b}^ Hawkett, Crow and Lj'tle, acknowl-

edged July 7, 1875, and recorded July 19, 1875, in the

Recorder's Office of Trinity County. Also a deed from

A. W. Hawkett to Marks Zellerbach, dated August 13,

1875, acknowledged the same date, and recorded in the

County Records of Trinity County, Augu.st IG, 1875,

whicli deed ])urports to convey one-half of tlie Altoona

Mine, one-half of' the Trinity Mine, and one-half of the

Crow Creek Ditch, Also deed from Lytle, Hawkett

and McCarthy to Zellerbach, dated September 8, 1875,

acknowledged tlie same date, and recorded September

24, 1875, purporting to convey the Altoona Claim, the

Trinity Claim, and the Crow Creek Ditch and water

rights ; to each of which said conveyances defendant, by

its counsel, objected on the ground that it was immate-

rial, irrelevant, and incompetent. The objections were

overruled by the Court ; to which rulings of the Court

defendant, by its counsel duly excepted ; and the said

ruling of the Court is hereby assigned as error.

V.

Plaintiff offered in evidence the deed dated Auofust
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16th, 1877; by which the Boston Cinnabar Minino-

Company conve\'s to the Altoona Quicksilver Mining

Company, in consideration of five hundred dollars, that

certain ditch situatud in Trinity County, State of Cali-

fornia, commencing at the Crow Creek and running

thence to the Wiltz Ravine and thence to the minino-

property of the party of the first part, to wit, the Boston

Cinnabar Mining Co., the same being one and a half

miles long, more or less, and known as the Boston Cinna-

•bar Mining Company's Ditch, which deed was duly

acknowledged August 16, 1877, and recorded in the

County Records of Trinity County, August 20, 1877.

The deed was objected to by defendant on the

ground that it was void, as it appeared that it was made

after the grantor had ceased to use the water. The

objection was overruled, and deed admitted in evi-

dence, to which ruling of the Court defendant, by its

counsel, then and there duly excepted, and the said rul-

ing of the Court is hereby assigned as error.

VI.

PlaintiflP identified by witness M. D. Butler a letter

received by him shortly after it was written, which letter

reads as follows:

''Jan. 10th, 1889.
" Mr. M. D. Butler, Cinnabar,

"Dear Sir: The Altoona Quicksilver Mining Com-
" pany hereby grants you permission to use the water
*' out of the ditches belonging to the above-mentioned

" company this spring, and until such a time as the

" company shall have use for the same, due notice of
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" which you will receive from the undersigned. In

" consideration therefor you agree to keep the ditches

'* in good order and repair, without any charge to this

" company. Please give me in writing your concurrence

*' thereto.
" Yours truly,

"Charles Allenberg,

" Secretary Altoona Quicksilver Mining Company."

To which counsel for defendant objected, on the ground

that the same was immaterial, irrelevant, and incom-

petent. Objection was overruled by the Court, to which

ruling of the Court defendant, by its counsel, then and

there duly excepted; and the said ruling of the Court is

hereby assigned as error.

VII.

Plaintiff identified by witness Butler a certain letter

written and mailed by him at the date thereof, and re-

ceived by Charles Allenberg shortly after, and offered it

in evidence, which letter reads as follows:

"Cinnabar Mining Dist.. -^

"Trlnity Co., Jany. 29, '89.
j

*' Chas. Allenberg, Esq.:

" Dear Sir: lam in receipt of yours, of 22nd inst'

" inclosing permit to use water out of ditches belonging

" to Altoona Quicksilver Mining Company, and in con-

*' sideration I agree to keep said ditches in good order

" and repair at my own expense, and keep possession of

*' same for said company subject to your order.

" Yours truly,

" M. D. BUTL R."
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Counsel for defendant objected, on the ground that It

was immaterial, irrelevant, and incompetent. Objection

overruled, to wliich ruling of the Court defendant, by
its counsel, duly excepted, and the said ruling of the

Court is hereby assigned as error.

VIII.

Witness M. D. Butler testified as follows : That in

181)0 and 1891 he was operating for the Altoona Quick-

silver Mining Company and was their general manager
and superintendent up there. That the work done on

the Loring Claim was done with water from the Altoona

Ditch. I was not there at the time. I only saw what
had been done. That about three-fourths of an acre has

been sluiced off the Trinity and Altoona claims. That
up to the time witness left, the ledge had been worked

to the depth of 120 feet, and there was 800 or 900 feet

of tunnel in hard rock.

Plaintiff then asked the following question :
" Do

you know how much ore had been taken out of that mine

up to the time that you left?"

Objected to by defendant as immaterial, irrelevant,

and incompetent; objection overruled, to which rulino-

of the Court defendant, by its counsel, duly excepted
;

and the said ruling of the Court is hereby assigned as

error.

The witness answered as follows. About 12,000

flasks of quicksilver from the Altoona and Trinity claims,

A flask of quicksilver is 7Q^ pounds.
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IX.

Counsel for plaintiff then asked said witness, M. D.

Butler : D'o ^-ou know what the value of quicksilver

has been durinQr those times?

Objected to hy defendant as immaterial, irrelevant,

and incompetent ; objection overruled by the Court, to

which rulino" defendant, b}^ its counsel, duly excepted,

and the said ruling of tlie Court is hereby assigned as

error.

Witness answered: At one time $115.00 a flask,

and from that down to 845.00.

X.

Said witness, M. D. Butler, testified that he had often

been in the Altoona mine and tunnel.

Plaintiff asked of said witness the following question :

State whether or not the ore body appears on the bot-

tom of the tunnel ?

Objected to by defendant as immaterial, irrelevant,

and incompetent. Objection overruled, to which ruling

of the Court defendant, by its counsel, duly excepted,

and the said ruling of the Court is hereby assigned as

error.

The witness answered : It does for nearly 600 feet.

XI.

Plaintiff then asked said witness, M. D. Butler : How
wide is that ore body ?

Objected to by defendant as immaterial, irrelevant,

and incompetent. Objection overruled, to which ruling
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of the Court defendant duly excepted, and tlie said

ruling of the Court is hereby assigned as error.

The witness answered : It varies from 4 feet to 22^ ;

that was apparent in the bottom of the tunnel, right

through there, and all of the work has been done above

the level of the tunnel.

XII.

The said witness, M. D. Butler, testified that he

sluiced on the Boston Mine in 1886 and 1887 with

water from the Boston Ditch. That he relocated the

Boston Mine September 10th, 1885, and it was after

that that he used the water.

Plaintiff then asked the following question: Did you

have an}^ controversy with the superintendent of the

Altoona Company about your right to use that water ?

Objected to by defendant as immaterial, irrelevant,

and incompetent. Objection overruled; to which ruling

of the Court defendant, b}^ its counsel, duly excepted,

which said ruling of the Court is hereby assigned as

error.

The witness answered: I did, with Louis Girard, who
was the representative of the Altoona Quicksilver Min-

ing Co., on the ground, about the use of the ditch and

water.

XIII.

Plaintiff then asked said witness, M. D. Butler: What
did he say to you about it ?

To which question defendant objected as immaterial,

irrelevant, and incompetent. Objection was overruled
;

to which ruling of the Court defendant, by its counsel,
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duly excepted, and the said ruling of the Court is hereby

assigned as error.

The witness answered: He came on the ditch and told

me I must stop using the water of the ditch ; that it was

the property of the Altoona Conipan3\

XIV.

Said witness, M. D. Butler, further testified: That the

defendant took possession of the Boston Mine some time

in 1891 or 1892. That the witness turned the water

out of the Boston Ditch so that it would go down to

the head of the Altoona Ditch, for the purpose of keep-

ing the water running continuously at the Altoona Mine,

on August 9, 1892, and posted a notice that the Altoona

Company claimed the ditch and water right, and for-

bidding any person trespassing upon those properties,

and also about the 17th of Ausfust. I needed all of the

water at those times for use on the Altoona Mine. That

two days after the witness turned the water out of the

Boston Ditch the McCaws turned it back into the

Boston Ditch again. That they continued to use it

afterwards that season at the Boston Mine.

Question by Plaintiff. What happened after that be-

tween you and any officer of the Integral Company, and

what conversations occurred between you and any

officer of the Integral Company, with regard to the use

of this water, if any ?

Answer. I met Professor McCaw on the trail one

day. He was going out to the railroad and I was com-

ing in. He protested against my interfering with the
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water, and warned me that if I continued that interfer-

ence, his gano- would string me up.

Counsel for defendant moved to strike the answer of

the witness out, because it had nothing to do with the

case.

The motion was denied by the Court, to which ruling

of the Court defendant, by its counsel, duly excepted,

and the said ruling of the Court is hereby assigned as

error.

XV.

Plaintiff's witness, F. H. Loring, testified: That in

1881, 1882, and 1883 he used the water by arrange-

ment with the Altoona Company; also in i884. In this

connection plaintiff offered in evidence a certain agree-

ment, identified by witness, having first proved the

genuineness of the signature of F. H. Loring and E. L.

Goldstein, and also having proved that at that time said

Goldstein was president of the Altuona Quicksilver

Mining Company.

Counsel for defendant objected to the introduction of

said atjreement in evidence on the oround that the same

was irrelevant, immaterial, and incompetent. Objection

was overruled by the Court; to which ruling of the

Court defendant, by its counsel, then and there duly ex-

cepted, and the said ruling of the Court is hereby as-

signed as error.

Said agreement reads as follows, to wit:

" This agreement, made and entered into between F.

" H. Loring, party of the first part, and the Altoona

" Quicksilver Mining Compan}^ a corporation, party of

" the second part,
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*•' Witnesseth: That the said party of the second part

*' agrees that the party of the first part may have what-

'* ever water belonging to said party of the second part

" is requisite for the working of the quicksilver mine

** of said first party, and may use the iron pipe of said

" second party for the purpose of conducting said water

*' to tiie mine of said first party, and in consideration

" thereof the said l)arty of the first part agrees to give

" and pay to the said party of the second part one-third

" of tlie net proceeds of the mine of said party of the

" first part so worked by him. The party of the second

*' part is to incur no liabihty or expense whatever in case

" there shall be no proceeds from working said mine, and

** the party of the first part is not to pay to the party of

" the second part any compensation whatever for the use

** of said water and pipe unless and until after all the

" expenses of working said mine shall have been paid

*' out of the proceeds thereof. This agreement is not to

" continue after the expiration of the year 1882.

" In witness whereof, the party of the first part and

** of the second part have executed this instrument the

*' 31st day of May, 1882.

" E. L. Goldstein,

" President Altoona Q. Mg. Co,

" F. H. LORING,

''Davis Cinnabar Mine."

XVI.

Plaintiff also had identified and proved the genuine-

ness of the siofnature, and that at the date of the instru-

ment said E. L. Goldstein svas president of the. Altoona
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Quicksilver Minincr Company, and oflered in evidence a

certain agreement; and defendant, by its counsel, ob-

jected to the introduction in evidence of said agreement,

on the ground that the same was irrelevant, immaterial,

and incompetent. The objection was overruled by the

Court; to which ruling of the Court the defendant, bv

its counsel, then and there duly excepted, and the said

ruling of the Court is hereby assigned as error,

Tlie said agreement reads as follows:

'' This agreement, made and entered into between F.

" H. Loring, party of the first part, and the Altoona
'• Quicksilver Mining Company, a corporation, party of

" the second part,

" Witnesseth: That the said party of the second part

" agrees that the party of the first part may have what-
*' ever water belonging to said party of the second
'• part is requisite for the working of the quicksilver

'• mine of said first party, and may use the iron pipe of

" said second party for the purpose of conducting said

" water to the mine of .said first party, and in cousidera-

' tion thereof the .said party of the first part agrees to

'• give and pay to the said party of the second part

" one-third of the net proceeds of the mine of said partv

*' of the first part so worked by him.

" The party of the second part is to incur no liability

" or expense whatever in case there shall be no proceeds

" from working said mine, and the party of the first part

" is not to pay to the party of the second part any com-
" peusation whatever tor the use of said water and pipe,

*' unless and until after all the expenses of working said
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** mine shall have been paid out of the proceeds thereof.

" This agreement is not to continue after the expiration

'* of the year 1883.

" In witness whereof, the party of the first and of the

** second part have executed this instrument this sixth

'* day of March, 1883.

" E. L. Goldstein,

*' President Altoona Quicksilver Mg. Co.

"F. H. LORING,

*' Davis Quicksilver Mine."

XVII.

Witness J. F. Cox, on cross-examination, testified

That while he was superintendent he put some boxes in

the Altoona Ditch and covered them over, six inches

square. That there was a string of 20 or 30 boxes.

That they were put in for the purpose of giving water

during the winter months. The boxes were there yet.

That they probably extended three hundred feet. They

extended from the Altoona Ditch to the furnace into

two different tanks, 300 feet or a little more. That the

water that was coming down the ditch for the last year

was water that ran through those boxes. That after

putting in the boxes he filled in the ditch on each side

and covered the boxes over to prevent the water from

freezing".

On redirect examination of said witness, plaintiff elic-

ited evidence tending to prove: That the water carried

through those boxes was the water used to supply the

engines of planitifl for steam purposes, and to the con-

densers for the purpose of condensation. That the boxes
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were put in tlie immediate center of the ditch at the

extreme lower end of the ditch, immediately at the

mine.

Counsel for plaintiff thereupon asked the witness the

following question:

" What other uses could be made of that water at the

Altoona mines bj- the Altoona Company?"

Question was objected to by counsel for defendant as

immaterial, irrelevant, and incompetent. Objection over-

ruled by the Court, to w^hich ruling of the Court counsel

for defendant then and there duly excepted, and the said

ruling of the Court is hereby assigned as error.

To which question the witness answered: " It can be

put to pumping, hoisting, producing electric power, and

so forth.

XYIII.

Counsel for plaintiff then asked of said witness Cox

the following question: State whether or not ail those

purposes are necessary and useful in the working of the

mine ?

To which question counsel for defendant objected on

the ground that the same was incompetent and imma-

terial. Objection was overruled by the Court, to which

ruling of the Court counsel for defendant then and there

duly excepted, and the said ruling of the Court is hereby

assigned as error.

To this question the witness answered: The}^ are both

necessary' and useful.

XIX.

Plaintifi's witness, J. M. Gleaves, testified : That he

had measured the capacity of the Boston and Altoona
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dltelies to carry water. That the capacity of the Boston

Ditch is 618 inches, measured under a 4-inch pressure.

The Altoona Ditch, run its full capacity, is about 1000

miner's inches.

Counsel for plaintiff asked the following question:

State to the jury whether or not you made surveys for

the purpose of ascertaining the elevation of the lower

end of the ditch (the Bosto!) Ditch) above the collar of

the shaft in the hoisting works of the Altoona Mine?

This question was objected to by counsel for defendant

as immaterial, irrelevant, and incompetent. The objec-

tion was overruled by the Court; to which ruling of the

Court defendant, by its counsel, then and there duly ex-

cepted; and the said ruling of the Court is hereby as-

siscned as error.

To which question the witness answered: I took the

elevation between the collar of the shaft and the mouth

of the Altoona Ditch, and found about 43 feet difference

in the elevation,

XX,

That between the collar of the shaft and the Boston

Ditch, on the point of the little hill above the mine, the

difference was a fraction less than 162 feet. That the

collar of the shaft is the main level of the floor in the

hoisting works. That the shaft is used for hoisting ores

and for general working purposes of the mine, and for

pumping.

All this testimony was given under the objection of

defendant as being incompetent, irrelevant, and imma-

terial, and was admitted by the Court subject to the ex-

ception of the counsel for defendant to the ruling of the
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Court, and the said ruling of the Court is hereby as-

signed as error.

XXI.

Also the following testimony was given under the

same objection, ruling, and exception:

That there is a cage used for hoisting ore and for tak-

ing men up and down in the mine. That it is operated

by steam power for that purpose. That it runs perpen-

dicularly. Mining timbers have to go up and down that

shaft. That the collar of the shaft is the upper end

—

the top. That that is where the cages come to the sur-

face and discharge. That the cages are stopped at the

collar of the shaft, and the cars loaded with ore are run

off and taken out where they are placed in retorts and

furnaces. That the shaft had been sunk when witness

was there about 240 feet. That when witness was there

they were drifting or working at the bottom. That

when the level at 240 feet had been worked a good miner

would go down and sink the shaft deeper.

And the said ruling of the Court is hereby assigned

as error.

XXII.

Louis N. Girard, witness for plaintiff, testified:

That in 1886 he had charge of the Altoona mining-

properties.

Counsel for plaintiff asked the witness the following

question:

During the year 1886 did you make any arrangement

for the company with the Butlers in regard to the use of

the water of the Boston Ditch ?

This question was objected to by counsel for defendant
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as irrelevant, in) material, and incompetent, which ob-

jection was overruled by the Court ; to which ruling of

the Court the defendant, by its counsel, then and there

duly excepted, and the said ruling of the Court is here-

by assigned as error.

The witness answered to this question: I let Mr.

Butler use the water for the repairing of the ditch,

keeping it up m repair ; he agreed to put the ditch in

repair for the use of the water. I made that arrange-

ment in the interest of the Altoona Quicksilver Mining-

Co., as its representative.

XXIII.

Plaintiff 's witness, Charles Allenberg, testified: That

he was the general manager of the affairs of the corpo-

ration plaintiff since 1887.

Plaintiff' asked said witness the following question :

During that time what has been your intention as the

general manager of the corporation, with regard to hold-

ing the corporation's rights to these ditches and water

riofhts ?

Which question was objected to by counsel for de-

fendant, as immaterial, irrelevant, and incompetent.

The objection was overruled by the Court; to which

ruling of the Court, counsel for defendant, then and

there duly excepted, and the said ruling of the Court is

hereb}'^ assigned as error.

To which question the witness answered. Always

intended to hold our rights to those ditches.
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XXIY.

Plaintiff tlien asked said witness the following ques-

tion :

In the same connection, what has been the intention

with reo-ard to the Boston Ditcii and the water riofht

used with the Boston Ditch, since the date of the deed

from the Boston Company to the Altoona Company in

?

To whicli question counsel for defendant objected, on

the ground that the same was immaterial, irrelevant,

and incompetent, which objection was overruled by the

Court, to which ruling of the Court counsel for defend-

ant then and there duly excepted, and the said ruling

of the Court is hereby assigned as error.

To this question the witness answered : Always in-

tended to hold our right to the ditch and the water

right.

XXV.

Plaintiff then asked said witness the following ques-

tion :

And what in the same connection with regfard to the

Altoona Ditch, and the rio-ht to divert water throug-h it?

Same objection, ruling and exception, and the said

ruling of the Court is hereby assigned as error.

To which question the witness answered: The same.

: XXVI.

Plaintiff then asked said witness :

What use could be made of the water through the

Altoona and Boston ditches for the purposes of that
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company other than what it has actuall}- been appropri-

ated to ?

Objected to by counsel for defendant, on the ground

that it was irrelevant, immaterial, and incompetent, and

purely speculative.

Objection overruled by the Court, to which ruling of

the Court the defendant, by its counsel, then and there

duly excepted, and the said ruling of the Court is

hereby assigned as error.

'Answer. We could use the water for water power,

to run our machinery by water power.

XXVII.

Plaintiff then asked said witness the following ques-

tion :

What advantages would 3'ou have as to power when

you could bring the water through the Boston Ditch

over what you would have in bringing the water through

the Altoona Ditch ?

Same objection, ruling, and exception, and the said

ruling of the Court is hereby assigned as error.

Answer. The difference in the elevation ; could get

so much more power through the Boston Ditch than

through the Altoona Ditch ; the higher elevation gives

more pressure.

XXIX.

Plaintiff then asked the witness the following ques-

tion :

What benefits would accrue to the company from

using this water for power over obtaining power by other

means which could be used ?
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Same objection, luliiig, and exception, and tlie said

ruling of the Court is hereby assigned as error.

Answer, It would save us from using steam power,

and consequently save a good deal of wood to make steam

for the boilers. It would also save an eno'ii>eer,

XXX.

Plaintiff then asked said witness the following ques-

tion :

How much expense per month would it save the com-

pany during such months as it would furnish power ?

Same objection, ruling, and exception, and the said

ruling of the Court is hereby assigned as error.

Answer. It would save some $600 per month during

such time as we had the water power.

Tlie counsel for defendant moved to strike out the

answer. Motion denied; to which ruling the counsel for

defendant then and there duly excepted, and the said

ruling of the Court is hereby assigned as error.

XXXI.

Plaintiff then asked said witness the following ques-

tions:

Question. Did you see Mr. M. D. Butler in this city

during the years 1886 and 1887, from time to time?

Answer. Yes, sir; at my office on Brannan St.

Question. Did you have any conversation with him

at those times with regard t(j the use of the Boston

Ditch and the water there?

Question objected to by defendant as incompetent,

irrelevant, and immaterial. Objection overruled; to
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which ruhng of the Court defendant, by its counsel, then

and there duly excepted, and the' said ruhng of the

Court is hereby assigned as error.

Answer. Mr. Butler came to me on several occasions

and asked me for the use of the water for sluicing boxes

and some for iron pipes; and I always gave him permis-

sion to use our water for sluicing boxes or iron pipes.

He wanted to use the water on the Boston mines, and

naturally wanted to use the water of the Boston Ditch.

That was the only ditch that would carry the water on

that mine so far as I know.

XXXII.

Counsel for plaintiff then offered in evidence the^ pat-

ent of the United States to the Altoona Quicksilver

Mining Co., for the Altoona Quicksilver Mining Claims

dated June 21st, 1895. Which patent was objected to

by defendant as immaterial, irrelevant, and incompetent,

and as having been issued subsequent to the commence-

ment of this action. Objection overruled; to which

ruling of the Court the defendant, b}^ its counsel, then and

there duly excepted, and the said ruling of the Court

is hereby assigned as error.

XXXIII.

Said witness Allenberg further testified:

That the Altoona and Trinity quicksilver mines had

not been worked out in 1885. That the steam hoistinof

and pumping works and the reduction works which are

now on that property were built in 1894. That they

were commenced about June, 1894, and completed about

December, 1894.
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Plaintiff then asked the witness the following ques-

tion:

What amount of quicksilver has the mine produced

since that time—since you commenced putting up those

works, which you say you commenced putting up about

a year ago?

Objected to as immaterial, irrelevant, and incompetent,

and referring to matters occurring since the commence-

ment of this cause. Objection overruled to which rul-

ing of the Court the defendant by its counsel then and

there duly excepted, and the said ruling of the Court

is hereby assigned as error.

Witness answered: About $71,000 worth.

XXXIY.

Counsel for plaintiff then asked witness the following-

question:

To what depth has the mine been worked ?

Objected to as immaterial, irrelevant, and incompetent.

Objection overruled; to which ruling of the Conrt the

defendant, by its counsel, then and there duly excepted,

and the said rulino- of the Court is herebv assig^ned as

error.

To which question the witness answered: Two hun-

dred and thirty-one and a half feet,

XXXV.
Plaintiff then asked the said witness, Allenberg, the

following question:

What is and has been the intention of the company

and of yourself as general manager of the company.
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with regard t(i the working and development of that mine

since the year 1880?

Objected to as irrelevant, immaterial, and incompe-

tent. Objection overruled; to which ruling of the Court

the defendant, by its counsel, then and there duly ex-

cepted, and the said ruling of the Court is hereby as-

signed as error.

To which question tlie witness answered: Since 1880

we contemplated to work the mine, as we are doing

now, but we were unable to do so until last year on ac-

count of litigation between the stockholders of the Al-

toona Quicksilver Mining Co.

Mr. Campbell, C:)unsel for Defendant. I move to

strike that answer out. Motion denied by the Court; to

which ruling counsel for defendant then and there duly

excepted, and the said ruling of the Court is hereby as-

signed as error.

XXXVI.

Counsel for plaintiff then asked said witness the fol-

lowing question:

What amount of money was expended by the Altoona

Quicksilver Mining Co. in the operation and develop-

ment of its properties in the Cinnabar Mining District

in Trinity county, California, from the time the Com-

pany took possession of the property up to the com-

mencement of this suit ?

Objected to by defendant as immaterial, irrelevant, and

incompetevit. Objection was overruled by the Court;

to which ruling counsel for defendant then and there

duly excepted, and the said ruling of the Court is

hereby assigned as error.
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To which question witness answered: About $257,000,

XXXVII.

The Court erred in charging the jury as follows :

"To abandon such right is to relinquish possession

*' thereof without any present intention to repossess. To
" constitute such an abandonment there must be a con-

"currence of act and intent, viz: The act of leaving the

"premises or property vacant so that it may be ap-

" propriated by the next confer, and intending not to

" return."

XXXVIII.

The Court erred in charging the jury as follows:

" The mere intention to abandon if not coupled with

,*' yielding up possession or cessation of user is not suf-

"ficient; nor will the nonuser alone without an intention

" to abandon be held to amount to an abandonment.

" Abandonment is therefore a question of fact. Yield-

" ing up possession and nonuser are evidences of abandon-

" ment, and under many circumstances sufficient to war-

" rant the deduction of the ultimate fact of abandonment.

" But it may be rebutted by evidence which shows that

" notwithstanding such nonuser or want of possession the

"owner did not intend to abandon it."

XXXIX.
The Court erred in charging the jury as follows:

" Use of the ditch and water by any other person by
" permissionof the owner is sufficient to maintain the

" owner's possession, or right of possession, as though it

" were used by the owner."
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XL,

Counsel for defendant also excepted to the charge of

the Court, on the oround that the Court in his charo-e

to the jury omitted one of the elements of abandonment

in this:

" That one of the elements of abandonment is left

*' entirelv out—that is, no matter how strono- the inten-

*' tion is to use the water, or take the use of the water,

*' or continue to use it at another time, still, if at an-

" other time they do not use it, or begin to use it, or

^' commence work looking to tlie use of it in the near

*' future, that, then, is abandonment, no matter how
^* strong their intention in the future is. They must do

"' some active work applying the water to that use, or

"' some otlier beneficial use."

And said omission from said charge of the Court is

hereby assigned as error.

XLL
The Court erred in refusing to charge the jury at the

request of the defendant as follows, to wit:

" The use required by the statute to entitle a

" person to the waters of a stream must be an actual

" use for some beneficial purpose. It is not

^' sufficient, under the law, that there be sim-

" ply a claim to the water without any use. And
" if you find from the evidence, that the plaintiff, the

** Altoona Quicksilver Mining Company did not, since

*' the year 1881, use any of the waters that ran through
" the Boston Ditch, and did not in good faith intend to
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" use them, but allowed the ditch to' go to ruin and

" decay, so that the same could not be used as a ditch,

" but claimed the Boston Ditch and water right for the

" sole purpose of preventing others from using said water

" for a beneficial purpose, I charge you that such a

*' claim is not sufficient to entitle the plaintiff to the

" possession of said ditch in this action, and you should

" find for the defendant upon that branch of the case."

XLII.

Tlie Court erred in refusing to charge the jury, at the

request of the defendant, as follows, to wit

:

" No appropriation of water can be made for purely

" speculative purposes, and the right to use water can

" only be acquired for the purpose of appl^-ing it to a

" beneficial purpose, and as soon as the purpose ceases^

" the right to use the water ceases at once, unless the

" appropriator, within a reasonable time, takes active

" steps to appl3'*said water to another beneficial use.

" A person cannot hold the right to use water against

" the subsequent appropriator by an intent formed in

" the mind to, at a future date, put the water which he

" has ceased to use to another and different purpose or

" use, unless he begins active work upon the new use

" within a reasonable time after he has ceased to use the

" water for the original purpose, and prosecuted the

" san.ie diligently to a conclusion. The law does not

" permit a person to hold water for speculative purposes,

" and no matter how good the intentions of the appropri-

" ator may be to use water for a beneficial purpose in

** the future, still, he is only allowed a reasonable length
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'' of time, consistent with the magnitude of the work

" iiecessar}^ to use the water, and his diligent and rea-

" sonable exertions to complete the work."

XLIII.

The Court erred in refusing to charge the jury, at the

request of the defendant, as follows, to wit :

" By Act of Congress, the Government of the United

*' States has given to the appropriators and users of

" waters the right to run their canals and ditches over

" the vacant and public lands of the United States.

" The riuht to run canals and ditches does not grive the

" party building the same any title to the land, except

*' the right of way across it. The right is merely an

"easement and continues only so long as the ditch is

* used to convey water for a needful and beneficial pur-

** pose, and whenever the party who built the ditch, or

*' his successors in interest, ceases to use the same, for an

** unreasonable length of time, for the purpose of con-

" veying water to be used for a needful purpose, then the

" rights of the party w^ho built the ditch, or his succes-

'' sors in interest, ends, and any person may enter into

*^ and upon said ditch, and use the same to convey water

" for the purpose of applying it for a beneficial use, and

*' the party who built the ditch, or bis successors in in-

*' terest, cannot complain."

XLIV.

The Court erred in refusing to charge the jury, at the

request of the defendant, as follows, to w'it

:

" The test of the rio-ht to water in this State is gov-
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" erned b}' appropriation, use, and nonuse. The right of

" a party to use water for a beneficial purpose continues

" as long as the water is actnalh* applied to that use, or

" to some other beneficial use, and terminates when
" the use is discontinued. The original use, however,

" cannot be changed by the original appropriator or his

" successor in interest to the detriment of a subsequent

" appropriator, nor can the original aj^propriator or his

" successors in interest assert, against a subsequent

" appropriator, his intent to change the use of the water

" to another purpose, which will be injurious to a subse-

" quent appropriator, unless the first appropriator has

" done some act and used due dilioence within a reason-

" able time towards the makino^ of said change prior to

" the appropriation of said water by another person. If

" the purpose for which the water was originally appro-

" priated has foiled, the first appropriator cannot hold

" that water indefinitely for any other purpose, unless

" he takes active steps to do so within a reasonable time,

" and before others have appropriated the water. The
" dt^ctrine is that no man shall act upon the principle of

" tlie dog in the manger, either in the appropriation of

" water, for which he has no present use, or in the hold-

" ing of water which he has ceased to use."

E. W. :\IcGRAW,

Attorney for Defdt.

[Endorsed]: Filed December 30, 1895. W. J. Cos-

tigan, Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of CaUfornicL

Altoona Quicksilver Mining Co.,

Plff,

vs.

Integral Quicksilver Mining Co.,

Deft.

Order Affixing Amount of Bond.

Ordered : That the bond of defendant on Writ of Error

be, and the sa,me is hereby, fixed at five hundred dollars,

and if supersedeas be sought, in one thousand dollars ad-

ditional.

San Francisco, Jan. 21, 1896.

McKENNA,
Judge.

[Endorsed]: Filed January 21st, 1896. W. J, Cos-

tigan, Clerk. By W. B. Beaizley, Deputy Clerk
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1)1 the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

Altoona Quicksilver Mixing Co.,

Plaintiff,

vs.

Integral Quicksilver Mining Co.,

Defeiulant. /

Bond on Writ of Error,

Know all men by these presents, That we, Edward

W. McGraw, of Alameda County, California, as princi-

pal, and Joseph Sloss and W. H. Palmer, as sureties,

are held and firmly bound unto the Altoona Quicksilver

Mining Company (a corporation), in tlie full and just sum

of five hundred dollars, to be paid to the said Altoona

Quicksilver Mining Company, its attorneys, successors,

or assigns: to which paynient, well and truly to be made,

we bind ourselves, our heirs, executors, and administra-

tors, jointly and severally, by these presents. Sealed

w^ith our seals, and dated this — day of January, in the

year of our Lord, one thousand eight hundred and ninety-

six.

Whereas, lately at a session of the Circuit Court of the

United States, for the Northern District of California,

in a suit depending in said Court between the Altoona

Quicksilver Mining Company plaintiff, and the Integral

Quicksilver Mining Company defendant, judgment in
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ejectment was rendered against the said Integral Quick-

silver Mining Co., and the said Integral Quicksilver

Mining Co. having obtained from said Court an order

allowing a writ of error, and also a writ of error to re-

verse the judgment in the aforesaid Court, and a citation

directed to the said Altoona Quicksilver Mining Co. is

about to be issued, citing and admonishing it to be and

appear at a United States Circuit Court of Appeals for

the Ninth Circuit, to be holden at San Francisco, in the

State of California, on the twenty -first day of February

next.

Now, the condition of the above obligation is such,

that if the said Integral Quicksilver Mining Company

shall prosecute its Writ of Error to effect, and shall

answer all costs that shall be awarded against it if it fail

to make its plea good, tlien tlie above obligation to be

void; else to remain in full force and virtue.

Edward W. McGraw, [seal]

Jos. Sloss, [seal]

W. H. Palmer. [seal]

United States of America,

Northern District of Cali.v^......, .

ERICA, \

lifornia, ]>ss.

City and County of San Francisco.

Joseph Sloss and W. H. Palmer, being duly sworn,

each for himself, deposes and says, that he is a house-

holder in said district, and is worth the sum of five hun-

dred dollars, exclusive of property exempt from execu-

tion, and over and above all debts and liabilities.

Jos. Sloss,

W. H. Palmer.
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Subscribed and sworn to before me this 2 1st day of

January, A. D. 1896.

[seal] Lincoln Sonntag,

Notary Public in and for the City and County of San

Francisco, State of CaUfornia.

[Endorsed]: Bond on Writ of Error. Form of bond

and sufficiency of sureties approved. Joseph McKenna,

Judge. Filed Jany. 22d, 1896. W. J. Costigan, Clerk.

In the Circuit Court of the United KytateSy Xinth Judicial

Circuit, Northern Disirict of California.

Altoona Qi icksilver Mining Co.,

Plaintiff,

vs. V Xo. 11872.

Integral Quicksilver Mining Co.,

Defendant.

Certificate to Transcript.

I, W. J. Costigan, clerk of the Circuit Court of the

United States of America, of the Ninth Judicial Cir-

cuit, in and for the Northern District of California, do

hereby certify the foregoing written pages, numbered

from I to 161, inclusive, to be a full, true, and correct

copy of the record and proceedings in the above and

therein entitled cause, as the same remains of record

and on file in the office of the clerk of said Court, and

that the same constitute the return to the annexed ATrit

of Error.
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I further certify that the cost of the foregoing re-

turn to Writ of Error is $96.-A\, and that said amount

was paid by the Integral Quicksilver Mining Company.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court this 25th'day of

January, in the year of our Lord one thousand eight

hundred and ninety-six.

[seal] W. J. COSTIGAN,

Clerk United States Circuit Court, Northern District

of California.

Writ of Error.

United States of America—ss.

The President of tlie United States, to the Honorable

the Judges of the Circuit Court of the United

States for the Ninth Circuit, Northern District of

California, Greeting :

Because, in the record and j)roceedings, as also in the

rendition of tlie judgment of a plea which is in the said

Circuit Court, before you, or some of you, between the

Integral Quicksilver Mining Company, plaintiff in error,

and Altoona Quicksilver Mining Company, defendant in

error, a map.ifest error hath happened, to the great dam-

age of the said Integral Quicksilver Mining Company,

plaintiff in error, as by its complaint appears.

We, being wilHng that error, if any hath been, should

be duly corrected, and full and speedy justice done to the

parties aforesaid in this behalf, do command you, if judg-



104 Intcgml Quicksilver Mining Co.

ment be tlierein given, that then under your seal, dis-

tinctly and openly, you send the record and proceedu.g^

aforesaid, with all things concerning the saite, to the

United States Circuit Court of Appeals for the Nu.th

Circuit, together with this writ, so that you have the
.,

same at the city of San Francisco, in the State of Cali-

fornia, on the 2 1st clay of February next, in the said

Circuit Court of Appeals, to be then and there held, that

the record and proceedings aforesaid being inspected, the

said Circuit Curt of Appeals may cause further to be

done therein to correct that error, what of right, and ac-

cording to the laws and customs of the United States,

should be done.

Witness, the Honorable Melville W. Fuller, 'Chief

Justice of the United States, the 22d day of January,

in the year of our Lord one thousand ei.irht hundred and

ninety-six.

[SEAL] W. J. COSTIGAN,

Clerk of the Circuit Court of the United States, for the

Ninth Circuit, Northern District of California.

Allowed bv

JOSEPH McKENNA,
Judge.

Service of within writ and receipt of a copy thereof is-

hereby admitted this 22nd day of January, 1896.

C. W. CROSS,

Attorney for Defendant in Error.

Return to Writ of Error.

The answer of the Judges of the Circuit Court of the
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United States of the Ninth Judicial Circuit, in and for

the Northern District of Cahfornia.

The record and all proceedings of the plaint whereof

mention is within made, with all things touching the

same, w^e certify under the seal of our said Court, to tlie

United States Circuit Court of Appeals for the Ninth

Circuit, within mentioned, at the day and place within

contained, in a certain schedule to this writ annexed as

within w^e are commanded.

By the Court.

[seal.] W. J. COSTIGAN,
,

Clerk.

[Endorsed] : Writ of Error. Filed Jany. 22nd, 1896.

W.J. Costigan, Clerk.

Citation, s

United States of A^ierica—ss.

The President of the United States, to Altoona Quick-

silver Mining Company, Greeting:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals, for

the Ninth Circuit, to be holden at the city of San Fran-

cisco, in the State of California, on the 21st day of Feb-

ruary next, pursuant to a Writ of Error filed in the

clerk's office of the Circuit Court of the United States,

Ninth Circuit, Northern District of California, in a certain

action numbered 11872, and entitled the Altoona Quick-

silver Mining Company, plaintiff, vs. Integral Quicksil-

ver Mining Company, defendant, wherein said Integral



166 Integral Quicksilver Mining Co.

Quicksilver Mining Company is plaintiff in error and

you are defendant in error, to show cause, if any there

be, why the judgment rendered against the said plaintiff

in error, as in the said Writ of Error mentioned, should

not be corrected, and why speedy justice should not be

done to the parties in tliat behalf.

Witness, the Honorable Joseph McKenna, Judge of

the United States Circuit Court, Ninth Circuit, North-

ern District of California, this 22d day of January, A. D.

1896.

JOSEPH McKENNA,
Judofe.

Service of within citation and receipt of a copy

thereof, is hereby admitted this 22nd day of January,

1896.

C. W. CROSS,
Attorney for Defendant in Error.

[Endorsed]: Citation. Filed Jany. 22d, 1896.

. W. J. Costiiren, Clerk.

[Endorsed]
: No. 280. In the United States Circuit

Court of Appeals, for the Ninth Circuit. Integral Quick-

silver Mining Company, Plaintiff in Error, vs. Altoona
Quicksilver Mining Company. Transcript of Record. In
Error to the Circuit Court of the United States for the

Northern District of California.

Filed January 25, 1896.

F. D. MONCKTON,
Clerk.
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